
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F601313

LINDA G. HOSEY, EMPLOYEE CLAIMANT

HOWARD MEMORIAL HOSPITAL,
SELF-INSURED EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES, TPA, CARRIER RESPONDENT

OPINION FILED JANUARY 18, 2007 

Hearing held before the HONORABLE  S. DALE DOUTHIT, Administrative Law Judge, on
October 26, 2006 at Texarkana, Miller County, Arkansas.

Claimant represented by HON. JASON  L. HORTON, Attorney at Law, Texarkana, Texas.

Respondents represented by HON. MICHAEL E. RYBURN, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on October 26, 2006, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’ Compensation

Laws.

A prehearing telephone conference was conducted on August 2, 2006, and a

Prehearing Order was filed on August 3, 2006.  At the hearing the parties announced that the

stipulations, issues, and respective contentions were properly set out in the Prehearing Order,

subject to any modifications made at the hearing.  A copy of the Prehearing Order was introduced

into evidence as Commission Exhibit "1", and made a part of the record without objection.
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At the hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2) The employer/employee/carrier relationship existed at all relevant times,

including February 2, 2006.

3) The claimant’s applicable compensation rates are $466.00 and $350.00 for

TTD and PPD, respectively.

4) The period of TTD being claimed by claimant is February 2, 2006 through

April 16, 2006.

5) That claimant returned to work for respondent-employer on April 17,

2006.

6) All Issues related to permanent impairment are reserved.

By agreement of the parties, the primary issue for determination at the full hearing

was compensability; and if overcome, to what extent the claimant is entitled to associated

indemnity benefits, medical benefits, and attorney’s fees.  Additionally, the parties requested a

determination of whether respondents are entitled to an offset pursuant to A.C.A. §11-9-411.

At the full hearing, claimant contended she was injured while performing a routine,

work related, task within the course and scope of her employment.

At the full hearing, respondents contended the claimant was not injured in the course

and scope of her employment and that she was not performing employment services at the time

of the accident.  Respondents contended they are entitled to a dollar for dollar offset for any
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accident and sickness pay the claimant received during the requested period of temporary total

disability should compensability be overcome.

DISCUSSION

A.  HISTORY

The claimant worked for the respondent-employer as Director of Medical Records.

(T. pg 25, lines 9-12)   The clamant testified as follows regarding some of her duties at Howard

Memorial Hospital:

Q. What are some of your job duties in medical records?

A. Well, I do a lot of duties of the department.  I run the

department.  I do coding so the insurance can be billed, I do

transcription if needed, and filing as needed, and taking

charts upstairs and around to the business office.

Q.   Is it part of your daily routine for you to retrieve the

mail for your department at Howard Memorial?

A. Yes, sir.

Q.  And about how many times a day do you retrieve the mail?

A. Probably around three times.  I go in the morning and

afternoon and then right before I go home in the afternoon,

about an hour before I go home in the afternoon. (T. pg. 12,

lines 8-24)

The claimant had worked for the respondent-employer for approximately forty
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(40) years at the time of her fall on February 2, 2006.  The claimant was a salaried employee on

February 2, 2006, and testified that she normally went to lunch from 11:00 a.m. to 11:30 a.m.  

(T. pg 14, lines 23-25 & pg. 15, lines 1-13)   The claimant testified that she checked the mail for

her department about three times per day, one of which was normally after she ate lunch between

11:30 a.m. and 12:30 p.m.  The claimant testified that, to go from her office to the mail room to

check the mail, she had to go past the hospital auxiliary (gift shop).  The claimant testified as

follows regarding the make-up of the hospital auxiliary:

Q.   Let’s talk a little bit about the auxiliary.  What is that

exactly?

A.   It’s a group of ladies, now they are ladies, who come

and sell items from the auxiliary area and they take patients

cards and flowers upstairs and like that.

Q.   It is like a hospital gift shop?

A.   Yes.

Q.   They have like gum and envelopes I guess?

A.   Yes.

Q.   Sodas?  Things like that?

A.   Not any sodas.

Q.   Okay.  They have vases and flowers?

A.   Uh-huh.  (T. pgs. 16 & 17, lines 22-25 & 1-10)

The claimant testified that in her forty (40) years as an employee for the

respondent that she had never been told not to visit the hospital auxiliary.  The claimant testified
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as follows regarding her actions and fall that occurred at the respondents place of business on

February 2, 2006, at approximately 12:30 p.m.

Q.   That’s okay.  More importantly, do you remember why

you left your office before you fell?

A.   I was going around to get the mail and I was going to

stop back by the auxiliary and get some regular envelopes,

because I had something to mail.

Q.   Envelopes for your personal use?

A.   Yes.

Q.   Did you have some money in your hand at the time that

you fell?

A.   Yes.  I think I had $5.

Q.   Is the area in which you fell an area which you

commonly used in your everyday work related activities?

A.   Yes.

Q.   About how many times a day would you say that you

pass by that auxiliary booth?

A.   Oh, possibly six or more times a day.

Q.   Have you ever stopped to help anyone or speak with

any co-workers about your job duties when you are going to

check the mail for your department?

A.   Yes.  That’s an open area where employees are.        
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(T. pgs. 15 & 16, lines 22-25 & 1-21)

The claimant testified that she fell prior to reaching either the auxiliary or the mail

room and did not know why she fell. (T. pg., 15, lines 20-21)   Immediately after the fall the

claimant was taken to the emergency room at Howard Memorial Hospital where she was

diagnosed with a fractured left hip. (ClX-1, pg. 9)   From the emergency room, the claimant was

transported to St. Michael’s Hospital where surgery was performed to repair the hip fracture that

same day.  The claimant remained at St. Michael’s Hospital for approximately twelve (12) days

after her surgery for in-patient physical therapy.  After the claimant’s discharge from St.

Michael’s on February 14, 2006, the claimant was to follow-up with physical therapy at

Nashville Hospital.  (ClX-1, pgs. 187 & 223)   The claimant returned back to work for the

respondent-employer on April 17, 2006.

B.  ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence, the following requirements of A.C.A. §11-

9-102(4)(a)(ii) must be established:

1) Proof by a preponderance of the evidence of an injury arising

out of and in the course of employment.

2) Proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or death.

3) Medical evidence supported by objective medical findings, as 

defined in A.C.A.§11-9-102(16), establishing the injury, and
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4) Proof by a preponderance of the evidence the injury was caused

by a specific incident and is identifiable by time and place of

occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the injury alleged, she fails to establish

compensability of the claim, and compensation must be denied. C. Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W. 2d 876 (1997)

This case comes down to whether the claimant was performing employment

services when she fell on February 2, 2006.  A.C.A. §11-9-102(4)(B)(iii) states:

"An injury is not compensable if it was inflicted upon the
employee at a time when employment services were not
being performed, or before the employee was hired, or after
the employment relationship was terminated."

Although the statute does not define the term "employment services," the

Commission, as well as the Arkansas Appellate Courts, have previously held that an employee is

performing employment services when he is engaging in an activity which carries out the

employer’s purpose or advances the employee’s interest directly or indirectly. Cheri Pettey v.

Olsten Kimberly Quality Care, Full Commission Opinion September 13, 1995 (E405037),  328

Ark. 381, 944 S.W. 2nd 381 (1997)   An employee carries out the employer’s purposes or

advances the employer’s interest when he engages in the primary activity which he was hired to

perform. Id.; Kenneth Behr v. Universal Antennas, Full Commission Opinion, December 6, 1995,

(E405037).

According to Clardy v. Medi-Homes, LTC Ser. LLC, 75 Ark. App. 156, 55 S.W.
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3d 791 (2001), some factors to consider when determining whether conduct falls under

"employment services" are as follows:

1)   whether the accident occurs at a time, place, or under
circumstances that facilitate or advance the employer’s
interest; 

2)   whether the accident occurs when the employee is engaged 
in activity  necessarily required in order to perform work; 

3)   whether the activity engaged in when the accident occurs is 
an unexpected part of the employment; 

4)   whether the activity constitutes an interruption or departure, 
known by or permitted by the employer, either temporally or 
spatially from work activities;

 
5)   whether the employee is compensated during the time that 
the activity occurs, and 

6)   whether the employer expects the worker to stop or return 
from permitted non-work activity in order to advance some 
employment objective.

I find that the claimant was an extremely credible witness.  Also, the testimony

was clear that for the claimant to get to the mail room from her office she had to pass the

auxiliary.  The uncontroverted testimony was that the hospital floor plan was similar to that of a

horseshoe.  On one end of the horseshoe was the claimant’s office, on the other end was the

mailroom/business office, and in the middle was the auxiliary/gift shop. (T. pg. 60, lines 19-25) 

There was no other way for the claimant to get to the mailroom from her office without passing

by the auxiliary.

The claimant’s credible testimony was that when she left her office about 12:30
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p.m. on February 2, 2006, she set out on a dual purpose.  One purpose was to check the mail

room for the department’s mail which was part of her normally expected job duties, and the other

was to buy envelopes from the hospital auxiliary for her personal use.  Respondents contend that

since claimant was going to the auxiliary for the envelopes, that she was not performing

employment services.  I disagree.  Ms. Hosey was engaged in an activity required for her job

duties, i.e. checking the mail; she was being compensated at the time she fell by her employer;

the fall occurred on the respondents premises; and, as the claimant testified, visits to the company

gift shop were known and permitted by her employer.

I find the clamant’s actions on February 2, 2006, were similar to the "dual

purpose" trip doctrine.  The dual purpose trip doctrine states that injury during a trip which serves

both a business and a personal purpose is within the course of employment if the trip involves the

performance of a service for the employer that would have caused the trip to be taken by

someone even if it had not coincided with the personal journey.  The decisive test for application

of the "dual purpose" trip doctrine must be whether it is the employment or something else that

has sent the traveler forth upon the journey or brought exposure to its perils; service to the

employer need not be the sole cause of the journey, but at least it must be a concurrent cause and

sufficient within itself to occasion the journey.   Lytle v. Arkansas Trucking Services, 54 Ark.

App. 73, 923 S.W. 2d  292 (1996)    This examiner acknowledges that the "dual purpose" doctrine

traditionally referred to employees traveling away from the business premises; however, I find

the overall principle behind the doctrine relates to the facts at hand.  
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I find that the claimant was performing employment services when she left her

office on February 2, 2006, to retrieve her office mail and see about payroll.  The fact that the

claimant was going to stop at the hospital auxiliary for personal envelopes while on her journey

to perform employment services does not diminish her employment purpose, i.e. to retrieve mail

and check payroll.  Further, I find that the six factors to consider when determining employment

services outlined above in Clardy  v. Medi-Homes, LTC Service, preponderate in favor of the

claimant.  The test used to determine "employment services" or "course of employment" is the

same.  The test is whether the injury occurred  "within the time and space boundaries of

employment, when the employee was carrying out the employer’s purpose, or advancing the

employer’s interest directly or indirectly."  Collins v. Excel Specialty Products, 347 Ark. 84, 695

S.W. 3d (2002)    I find the claimant has proven by a preponderance of the evidence that she was

within the time and space boundaries of employment and directly advancing her employers

interests at the time of her fall on February 2, 2006.  Therefore, I find the claimant has proven by

a preponderance of the evidence that her fractured left hip arose out of and in the course of

employment with Howard Memorial Hospital on February 2, 2006.

I further find that the medical evidence submitted at the hearing proves by a

preponderance of the evidence that the claimant’s fall on February 2, 2006, caused internal

physical harm (fractured hip) which required medical services.  The claimant’s left hip fracture is

supported by objective medical findings contained in the record. (ClX-1, T. pg. 9)   Having met

all the elements of compensability, I find the claimant has proven by a preponderance of the
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evidence that she sustained a compensable left hip injury on February 2, 2006.

The respondents argued that the claimant sustained an injury that was idiopathic

in nature.  "An idiopathic injury is one whose cause is personal in nature or peculiar to the

individual."  Socha v. Northwest Airlines, 2006 AWCC 65, Claim No. F500085, Opinion filed

April 7, 2006.  Here the respondents seem to allege claimant’s shoes caused her fall and thus

idiopathic.  I disagree.

The allegations from the respondents about claimant’s hip possibly breaking

before the fall or that her shoes caused the fall, was speculation.  Speculation does not take the

place of proof.  I find the claimant’s accidental fall was not idiopathic, and that the claimant fell

due to an unexplained cause.

Having found the claimant sustained a compensable hip injury on February 2,

2006, I further find claimant is entitled to all reasonably necessary and related medical treatment. 

There was no dispute at the full hearing that the treatments contained in the presented medical

records were reasonable, necessary and related to the work-related injury.

The parties stipulated that the claimant was able to return to work on April 17,

2006, and to the period of TTD being from February 2, 2006 through April 16, 2006.  Therefore,

I find the claimant is entitled to TTD benefits at the stipulated rate from February 2, 2006

through April 16, 2006

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,
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and other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses  and to observe their demeanor, and without giving the benefit of the

doubt  to either party,  the following findings of fact and conclusions of law are hereby made in

accordance with A.C.A. §11-9-704.

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she sustained a compensable left hip injury on February 2,

2006.

4) Claimant has proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits from

February 2, 2006 through April 16, 2006.

5) Claimant has proven by a preponderance of the evidence that

respondents are responsible for all medical treatment related to

the claimant’s compensable left hip injury.

6) The claimant’s fall on February 2, 2006 was not idiopathic.

7) The claimant is entitled to the maximum attorney’s fee allowed

by Arkansas Law consistent with the findings herein.
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8) Respondents are entitled to a credit or offset for benefits

previously paid by the employer’s group health care plan, as

well as an offset for short-term disability or accidental sickness

benefits previously paid pursuant to A.C.A §11-9-411. (Repl.

2002)

AWARD

Respondents are herein directed and ordered to pay the claimant temporary total

disability benefits at the stipulated rate for the period of February 2, 2006 through April 16, 2006. 

Said sums accrued shall be paid in lump sum without discount.

Further, respondents are to pay all reasonable related medical expenses for

treatment  to claimant’s left hip.  To the extent A.C.A. §11-9-411 applies.  Respondents are

entitled to an offset pursuant to the findings of fact and conclusions of law outlined herein.

Maximum attorney’s fees are herein awarded to the claimant’s attorney, the

Honorable Jason Horton, pursuant to A.C.A. §11-9-715.

This award shall bear interest at the legal rate, pursuant to §11-9-809 until paid.

IT IS SO ORDERED.

_______________________________
S. DALE DOUTHIT
Administrative Law Judge
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