CLAIM NO. F604283

KYLE J. HOLLEY, EMPLOYEE CLAI MANT
DAVI S CASH LUMBER CO., EMPLOYER RESPONDENT
FI RSTCOWP | NSURANCE COVPANY, CARRI ER RESPONDENT

OPINION FILED OCTOBER 4, 2007

A hearing was held before ADM NI STRATI VE LAW JUDGE CHANDRA HI CKS,
on August 22, 2007, in Russellville, Van Buren County, Arkansas.

Cl ai mant was represented by the HONORABLE NEAL HART, Attorney at
Law, Little Rock, Arkansas.

Respondent was represented by the HONORABLE W LLI AM FRYE
Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon August 22,
2007, in Russellville, Arkansas. A Prehearing Order was entered
in this case on May 21, 2007. This Prehearing Order set forth
the stipulations offered by the parties and the issues to be
litigated, as well as their respective contentions.

Stipulations

By agreenent of the parties, the stipulations applicable to
this claimare as foll ows:

1. The Arkansas Workers’ Conpensation Conm ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer-carrier relationship existed at
all relevant tinmes, including August 8, 2005.

3. The parties will stipulate to the conpensation rates



prior to the hearing. (At the time of the hearing, the parties
stipulated that the claimant’s average weekly wage was $381. 97,
which would entitle himto a tenporary total disability rate of
$254. 00, and a permanent partial disability rate of $191. 00).
4. The claimhas been controverted in its entirety.
ISSUES

By agreenent of the parties, the issues to be presented at the
hearing are as foll ows:

1. Dd the claimnt sustain a conpensable back injury on
August 8, 20057

2. Is claimant entitled to nedical benefits?

3. Is claimant entitled to tenporary total disability
benefits? (At the time of the hearing, the claimant alleged his
entitlement to tenporary total disability fromJanuary 5, 2006 to
Cct ober 27, 2006).

4. |Is claimant entitled to entitled to a 12% i npairnent
rating?

5. Is claimant entitled to an award of attorney’ s fee.

CONTENTIONS

The cl ai mant cont ends he suffered a conpensabl e back i njury on
August 8, 2005, and is entitled to received nedical, tenporary
total disability and permanent partial disability benefits.
Claimant’s attorney is entitled to receive the maxi num statutory

attorney’s fee on all controverted benefits. Al other potentia



i ssues are expressly reserved for litigation at a | ater date.

The respondents contend that clainant suffered an alleged
injury on August 8, 2005 while working for respondent/enpl oyer.
The respondents contend that there is no nedical evidence to
support the claimant’s claim for benefits. (At the time of the
heari ng, the respondents asserted that its main defense was that
there was no injury rather than no objective nedical findings).

The docunentary evi dence submitted in this case consists of the
Commi ssion’s Prehearing Order of My 21, 2007, which has been
mar ked as Commi ssion’s Exhibit No. 1. The clainmant’s responses to
t he Preheari ng Questionnaire was nmarked as Comm ssion’s Exhi bit No.
2. The respondents’ responses to the Prehearing Questionnaire was
mar ked as Comm ssion’s Exhibit No. 3. A nedical packet submtted
by the claimant was marked as Claimant’s Exhibit No. 1. The
respondent s’ nedi cal packet was marked as Respondents’ Exhibit No.
1. The respondents’ non-nedi cal packet was marked as Respondents’
Exhi bit No. 2. The deposition of Lathaniel Jackson was nmarked as
Respondent’s Exhibit No. 3. The clainmant’s deposition was narked
as Respondent’s Exhibit No. 4.

The following wtnesses testified at the hearing: Laythan
(Lat hani el) Jackson, the claimant, Jimmy King, and Rhonda Davis.

DISCUSSION

Layt han Jackson, a coworker and a friend of the claimnt’s,

gave testinony during the hearing. According to M. Jackson, he



worked for the respondent as a yard hand, wherein he assisted
custoners and delivered 2x4's to custonmers. M. Jackson testified
he has known the cl ai mant approximately 14 or 15 years.

M. Jackson testified that on August 8, 2005, he worked as a
yard hand for the respondent/enpl oyer, and the cl ai mant, who wor ked
as a warehouse superintendent, served as one of his supervisors.
According to M. Jackson, Jinmmy King was supervisor over the yard
hands.

As to the day of the alleged incident, M. Jackson testified
that Brent, another boss, who worked over Ji my asked himand the
claimant to go to Fairfield Bay and deliver triple french doors
t hat wei ghed approxi mately 500 pounds.

According to M. Jackson, as he and the claimant delivered
t he doors to the condo wherein they were being installed, they were
instructed by a person doing the installation, not to hit the
ceiling or hardwood floor with the doors. M. Jackson specifically
testified that as he and the claimant brought the doors in, the
installer started pulling on the top of the doors and telling them
to keep going. Specifically, M. Jackson testified:

A Yes. And so we nmade it to where he was going to
install the door going out the back. And we set the
door down right there. And that’s when | just bent
over.

Q You bent over?

A Yes.

Q \What happened to you?

A

Vel l, | got a pinched nerve goi ng down both si des of



my legs. And |I’'ve got two bul gi ng di sks.

Q Fromlifting that door?

A, Yes, sir.

M. Jackson admtted to having also filed a workers’
conpensation claim due to this alleged incident, which has been
deni ed. He testified that the claimant told himhe had been hurt
on that sanme day al so. According to M. Jackson, the clainmant told
hi mhi s back was hurti ng and he had troubl e wal ki ng, as he was j ust
br oke down. He testified that the two of them reported their
injury at the sane tinme. M. Jackson testified:

Q Vell tell nme, we already know that you reported an
injury, but tell me what happened with you both when you
got back to the yard.

A After we got back? Well, we got back to the yard,
and | seen Jimmy King. And so we went over to Ji my King
and said man, we hurt, or Kyle said he hurt hinself on

the door too after we got back. Then they said wait an
hour and a half and you can go hone.

Q I's that what you all did?

A Yes.

According to M. Jackson, the next day he went into work, but
could not finish the day because his back was hurting and he was
unabl e to stand. He essentially testified he went back to work
after seeing a specialist in Little Rock and thereafter worked
maybe a nonth, but could not work after that. During this period
of time while working with the claimant, M. Jackson testified the
cl ai mant had probl ens standi ng and he was al ways bent over in pain.

On cross exam nation, M. Jackson testified:



Q M. Jackson, let me make sure | understand this.

You and M. Holley are out there on August 8th. You pick
up this french door. And when you put it down, you just
notice sone pain in your back?

A Yes.

Q And after you got, you both got through, that’s when
M. Holley first told you his back hurt?

A Uh- huh

Q |s that correct?

A Yes, sir.

Q And before that, you would not have known that his

back was bot hering h|n1 Is that a fair statenent?
A Yes, sir.

He adm tted during his deposition testinony to having stated

that he felt a pop in his back while backing up goi ng backwards.
M. Jackson admtted to going into work the next day and telling
M. Jimy King he could not work that day. Upon further
guestioning, the claimnt maintained that this was his | ast day of
work for a nonth. However, after being shown his time records for
August 9, 10, 12, 13, 15, 16, 17, 18, 19, 22, and 23, (2005), M.
Jackson admtted he had in fact worked those day, but explained he
had evidentially made a m stake. He testified:

Q So when you told nme at your deposition that you went
in and couldn’t work, and you told M. Hart here today
that you went in and couldn’t work, that wasn’'t correct,
was it?

A. No, sir.

Q Matter of fact, you worked up until the end of
Decenber, didn’t you?



A. I’mnot real sure when it was. Decenber. | don't
know.

Q Well the last tinme card | have of you cl ocking in and
out is that you clocked out at 5:02 on Decenber 20th of
‘05. Does that sound about right?

A Yes, sir.

Q So you continued to work from August of ‘05 to
Decenber of ‘05 doing your regular job, didn't you?

A Yes, sir.
Q Yet in your deposition on page 39, | asked you about
the rest of August, and you said no. | didn't go back.

No. That’'s conpletely wong isn't it?
A Evidently so.

M. Jackson further admtted he was m staken about going in

the next day and telling M. King he could not work. M. Jackson
essentially admtted that although the clai mant may have testified
during his deposition that he hollered while unloading the glass
and let it go, he would have renenbered and heard the clai nant
hol l eri ng. However, he essentially admtted he did not testify on
direct to having heard the claimant holler.

He also admtted the claimant had back problens (just
soreness) before August 8, 2005. However, he was unsure as to
whet her the claimnt conplained to others about prior back
probl ens.

According to M. Jackson, when he saw the claimant in
Septenber (2005), he was essentially conplaining of severe back
pain. However, he admtted it would not surprise himif a nedical

note fromDr. Abiseid dated Septenber 7 had indicated the clai mant



was having very little disconfort, and that this woul d be different
fromwhat the claimant was telling him

The cl ai mant, age 40 (7/18/67), al so gave testinony during the
heari ng. He testified that he has a previous |aborious work
history, primarily in construction type work. He testified he had
wor ked for the respondent approximately five or six years, as he
| ast worked for the respondent in January of ‘06. According to the
cl ai mant, he worked for the respondent in the capacity of warehouse
manager, wherein he perforned shipping, receiving, and various
ot her duties.

He testified that prior to August 8, 2005, he had been able to
perform his job physically. However, he admtted to having prior
occasi onal back soreness, but denied that |unbar fusion had ever
been recommended for his back prior to August 8, 2005. The
claimant testified that his supervisors were Jimy King, Brent
Hunt, and Rhonda Davi s.

As to the alleged incident of August 8, 2005, the clai mant
testified:

A W was unl oadi ng a huge door.

Q When you say huge, how big is this door?

A. It was about 10 foot, nine foot four or six
probably. Plus it was extra tall.

Q How nuch do you think it wei ghed?
A It had to be 500 pounds cl ose.

Q That’ s what you told us in your deposition. 1s that
still true today?



A Yes, sir.

Q What* s your hei ght and wei ght, Kyle?

A 6'3", 210.

Q Tell us what y' all were doing with this door.

A W were, we unloaded it, took it down an enmbanknent,

was taking it in through the existing door at a di agonal
because it was the same height as the front door. So we
| eaned it over. And he was on the back side, and | was
on the wal king forward side.

Q Who was on the back side?
A Layt han Jackson.
Q Okay. Go ahead.

A And Hol I is McFry was hol di ng t he door on the inside.
And we got it inside just alittle bit. And he wouldn’'t
|l et us set it down on the new hardwood fl oor. And there
was a new glass chandelier. So we had to get past it.
So it was probably fromhere to the wall past the front
door.

* k% k%

A And so we get it in, and it’s real heavy. So we
need to set it dowmn. And when we go to set it up, Hollis
McFry grabs it in the mddle and yanks it down. And
that’s when | hollered. And we finally set it down. And
Layt han was already hurting. W finally got it slid over
there to where it was going to go, and it was the wong
door. It was too big for the hole. And he wanted us to
take it back because it was too big, and wouldn't fit.
But we told them we just, there wasn’'t no way. So he
si gned our piece of paper, and we went back to the shop.

Q Hold on for a second. Hold on for a second, Kyle.
Let me stop you for just a mnute. Wen you say Layt han
was al ready hurt, you nean he was hurt at the point the
door was in the house, or he was already hurt before you
guys got to the place?

A No. He was hurt, when the guy yanked the door down
is when it hurt.



Q How di d you know he was hurt?

A. Vell, he was, he was all slunped over and it hurt.
| nmean there was no, it’s hard to say.

The claimant testified that although M. Jackson denied
hearing hi mscream he screaned pretty | oud because he was carryi ng
a huge weight and when the guy yanked on the door, it felt as
t hough sonmeone had hit himin the back with an axe and his | eg went
nunb. According to the claimant, it was awful, it probably took
him 20 m nutes to get back up to the truck

He further testified that upon their return to the yard, they
went to Brent’s office, their supervisor, and told him Jimy King
and Janmes Landreth what had happened with the guy yanking on the
door and hurting them According to the claimnt, they | aughed at
them told themthey were big guys and could surely handle it for
anot her hour, as they just needed to “go hone and |ay down.”

The cl ai mrant deni ed that any of these gentlenen offered to | et
himfill out an accident report, nor did they offer to send himto
a doctor. According to the claimant, thereafter he laid around in
t he war ehouse and then went ahead and went hone after a little bit
before his shift ended. He denied having worked the next day, or
for two or three days probably due to the pain.

He testified that upon his return to work, he asked Ms. WI ma
about filing a workers’ conp, but she told himhe couldn’t because
It was not done within 24 hours of the incident. The cl ai mant

admtted to going to the doctor and using his group health
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I nsurance, and to having paid the rest out of his pocket.
The claimant specifically testified as to his initial receipt
of nmedical treatnent:

Q Now to get this out of the way since your deposition
has been introduced, you told M. Rogers in your
deposition that you think you went to the doctor about
t hree days after your accident, right?

A. It could have been.

Q Do you think you nmay have been m staken, Kyle?
Because | i ke M. Frye has already said, the first note we
have from a doctor on you is on 8-24-05, which is nore
than three days after the accident.

A Ri ght.

Q Do you think you nmay have been nistaken when you
told her that?

A | must have been.

The claimant admtted to initially seeing Dr. Abiseid, who
gave himinjections and nedi cation, and eventually referred himfor
physical therapy treatnent. The claimnt nmaintains that he told
Dr. Abiseid he had been hurt at work, and that he had back probl ens
since he was 15 years of age. According to the claimant, his
probl ems occurred during weight lifting, as he was lifting weights
and a guy pulled it from behind and strai ned his nuscl es.

The cl ai mant essentially testified he continued to do his job
after the alleged incident, but was |inping, and all sl unped over.
He testified that the respondent was aware he was doi ng physica
therapy and treating with Dr. Abiseid. The claimnt essentially
testified his condition continued to worsen. He admitted to being

taken off work by Dr. Abiseid and to being referred to Dr. Jordan,
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a neurosurgeon, who perforned surgery. The claimant admtted his
last visit with Dr. Jordan was on Cctober 27, 2006.

The clainmant testified that from January 5, 2006 and Cct ober
27, 2006, between the tinme Dr. Abiseid took himoff work and when
he last saw Dr. Jordan, he did not engage in any substanti al
gai nful enploynment. He admitted to telling Dr. Jordan on Cctober
27, 2006, he was feeling better, that the surgery hel ped and that
he was ready to go back to work, because he needed to go back to
work. He admitted he has not had followup visits with Dr. Jordan

He testified he currently has problens trying to work, as he
wor ks a coupl e of days renodeling houses and then he rests for a
coupl e of days.

On cross exam nation, the claimant admtted he filed for
wor kers’ conp (which would have been around January 29, 2006)
after being turned down for short-termdisability. The clai mant
finally conceded that he probably filed for short-termdisability
on January 20, 2006, after his |last doctor’s visit which woul d have
been January 5, 2006. He further admtted that shortly thereafter
he probably heard he had been turned down.

The cl aimant testified:

Q And that’s when you went back to Davis Cash Lunber
and said you wanted to file a workers’ conp, correct?

A | don’t know. It seens |ike —
Q Because |1’'ve got them filling out the accident

report on January 29, ‘06, which would have been nine
days after you filed the short termdisability and were
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tur ned down.

A. That’s when they filled it out?

A. That doesn’t nean that’s when | asked themto fil
It out.

Q No, sir. What | am going over with you is, you
filed for short termdisability on January 20th of ‘06,
correct?

A. Ckay.

Q And then you told nme that shortly after that you
were turned down —

A Ckay.

Q And | think you ve already testified that after you
were turned down you decided to file for workers’ conp.

A Sure.

Q And what |I'm saying is, nine days after you filed
for short termdisability is when the acci dent report was
filled out by Rhonda Davis. Are you with ne so far?

A Yeah. She didn't fill out the accident report until

t hen?
Q Isn’t that what the date is right there?
A kay.

The claimant essentially admtted that on the Anmerican
Fidelity Assurance Conpany paperwork he gave an accident date of
August 23rd, and when Rhonda Davis conpl eted paperwork, it shows
that his accident took place on August 11'". However, he expl ai ned
that the respondent sinply got the date wong.

The clainmant also admitted to first going to see Dr. Abiseid

on August 24. The claimant denied telling Dr. Abiseid he had

13



degenerative di sk disease in his | ow back, but admtted to telling
hi mthat he suffered fromchronic back pain, for which he had been
gi ven back exercises by Dr. Jose. He further admtted to having
told Dr. Abiseid that he had been experienci ng back pain since work
yesterday and that he had a previous back injury, and disconfort
with sitting and standing. The claimant admitted that Dr.
Abiseid’s notes did not nmention an August 8" injury, as the
cl ai mnt expl ai ned, “No, because | toughed it out until the 24'"
before I went.”

The claimant was unsure as to whether during his initial
filings he indicated an injury date of August 11, 2005. He
admtted to hearing M. Jackson testify to the fact that he did not
hear him yell and drop anything. The claimant also adm tted he
may have gotten m xed up on the date of his injury due to all the
medi cati on he was taking. The claimant could not recall whether he
was sure of his injury date as being August 8'", at the tine that
hi s deposition was taken on May 16, 2007.

Upon bei ng shown his timecard, the clainmant then admtted that
on August 8'" he conpleted his shift, as he left work at 5:03, about
his regular time. The claimant al so essentially admtted that his
timecard reflected he worked his regul ar hours on August 9'", from
7:02 a.m until 5:20 p.m He testified:

Q How about August 11th, what -- August 11th you get
in there at 6:59 and it has down what 12: 107

A. That can’t be ny tinecard.

Q Well, did you draw a check that week?

14



A |’ mnot sure. Probably.
Q Let me ask a different question. If those tines

were correct, that wouldn't go along with what you
i ndi cat ed happened, does it?

A No. Because that indicates that | was there

The claimant was unsure as to whether he indicated to Blue
Cross and Blue Shield that his back condition was work-related
condition. The claimant admtted to having a prior sore back due
to carrying sheet rock. He also admitted that if M. Davis
indicated in her testinony that he was having back problens quite
awhi | e before August 8, 2005, it would probably be due to carrying
t he sheet rock.

He testified:

Q M. King was your supervisor. | assune that you
woul d see himpretty much every day?

A Yeah.

Q | understand from himthat you were always telling

hi m about your back bot hering you?
A Sur e.

Q That you’d have to go to a chiro, which was Dr.
Soward or to Dr. Starnes?

A. Yeabh.

Q That you’ d be down i n your back and there were tines
that you couldn’t get out of bed?

A Because of hauling so nuch sheet rock pretty nuch
except for now M. Starnes, the doctor, he's just a,
don’t think he should even have a Ilicense. He's, |
guess, he’s the doctor when we fell, when nme and Ji my
King fell on the scaffold, that’s where they sent us was
to Starnes.

15



Q So you’ ve had one other incident with them back I
guess in April of ‘047

A Sonmet hing |ike that.

Q Where you actually had an incident. It was
reported, and you were inmediately sent to the doctor?

A Yes.

Q And that was paid for as far as you know?

A Yes.

Q Because you didn’t have to put it on group health,
did you?

A | don’t know. |'msure | did.

Q Wl |l they sent you to the doctor, didn't they?

A They got us out of the floor and put us in a truck,
yes.

Q And took you to the doctor?

A Yeah.

Q Did you ever get any bills for that?

A | don’t renenber.

Q That was handl ed under workers’ conp, wasn’'t it?
A | really don’t know.

On redirect exam nation, the clainmant admtted to an on-the-
j ob accident in 2004 wherein he and Jimry King were both injured.
According to the claimant, he and M. King were going into the
war ehouse and there was a rolling scaffold, and when he sat down to
tie his shoe it collapsed falling on the two of them breaking M.

King’s foot, and it fell across his back. The claimant testified
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he went to see Dr. Starnes who di agnosed hi mwith a brui sed ki dney.
According to the claimant, he continued to work performng his
regul ar duties thereafter, he deni ed any probl ens wi th absent eei sm
The cl ai mant deni ed having conpleted the Form 1 or the insurance
claimform

On recross exam nation, the claimnt testified:

Q Just one follow up, M. Holley. You nentioned that

you just kept going after the problemin April. The sane

thing was true in August, Septenber you kept going and

wor ked up until Decenber, didn't you?

A Yes.

Q Doi ng your regular job, didn't you?

A | was.

Jimry King, the claimnt’s supervisor, also gave testinony

during the hearing. He testified he has worked for the respondent
approxi mately eight years, and is currently performng duties as a
| unber sales person. He testified that injuries are reported to
hi m and then he reports to Ms. Wlma if it is real serious.

M. King testified that prior to August 8, 2005, the cl ai mant
conpl ai ned of back pain and stiffness. He also testified he
bel i eves the claimant would sonme tines mss work due to his back.
He testified the claimant continued to work his regul ar duties from
August to Decenber, but with difficulty. However, he could not
recall if the claimant ever said his injury was due to an on-the-
job injury.

On cross exanmnation, M. King adnmtted to being the
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claimant’ s supervi sor basically the entire tinme that he worked for
the respondent. He essentially adnmtted he knew prior to January
29, 2006, that the claimnt was alleging a work-related injury.

Ms. Rhonda Davi s, the owner/respondent, gave testinony during
t he heari ng. She admitted the claimnt would conplain of back
probl enms prior to August ‘05, and to having told her he would cry
i ke a baby due to his back hurting. She also testified he would
wal k around hol di ng his back. According to Ms. Davis, the clai mant
told her he had hurt his back many years ago, but did not el aborate
on what he had done.

She admtted M. King had several workers’ conp claim for
which tinely clains had been filed. M. King testified:

Q Tell me about that. | nean did M. Holley cone in
to see you and kind of take ne through what happened.

A M. Holley had said that he was filing, that he had
hurt his back. It had been hurt for quite sone tinme. He
was going to have to have surgery on his back. And he
wanted to file disability. He would cone into our office
and say it was not a workman’s conp claim He had hurt
his back a long tine ago, and that he was going to have

to have surgery, and it was disability. He had been
taking out disability insurance through our health
i nsurance. He would tell wus it was disability.
Apparently he would go outside, he would call the

disability people and tell themno, it’s work rel ated.
Q So on the 29th, what happened that you ultimately
fill out this accident report?

A Apparently it was denied by the disability people.
And he said well, he was going to have to file it on
wor kman’ s conp because they had denied it.

Q And how soon after he said, I'"'mgoing to file this
as workers’ conp do you fill out this, does your office
fill out this accident report?
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A | filled it out right then.

Q Ri ght then. And where did you get the August 11th
date that is on there as far as the accident?

A That's the date he told ne.

Q But from August 8th up until January 29th, did
anyone in your office, did you know that this was being
pursued as workers’ conp?

A. No, | did not.

Q In fact, he had told you it had nothing to do with
wor ki ng out at Davis Lunber, correct?

A Correct.

Q I f he had cone to your office back on August 8th and
said I’ve hurt nyself, what would y’ all have done?

A We woul d have gone ahead and filed a report, a first
acci dent report.

The docunentary evidence denonstrates that on January 20,
2005, the claimant nmade application for disability insurance with
American Fidelity Assurance Conpany, as this formwas conpl eted by
Nur se Robbi e Pickle. The claimant reported having his first
synpt ons as of August 23, 2005, and he reported having first sought
treatnment for the same on August 24, 2005. He reported a di agnosis
of | ow back pain and degenerative di sc disease.

The claimant’s First Report of Injury or Illness was nade on
January 29, 2006. This formwas prepared by Ms. Rhonda Davis. The
cl ai mant reported having injured his back on August 11, 2005, while
carrying a door.

A FormAR-Cwas filed with the Comm ssion on Cctober 25, 2005.

This form denonstrates that the claimant injured his | ow back and
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hi p on August 8, 2005, while carrying a door.

Lat hani al Jackson’s deposition was taken on January 16, 2007.
M. Jackson gave extensive testinmony concerning his alleged injury,
condition, treatnent, restrictions, etc. He also gave testinony
concerning a prior finger injury and his attenpts to file for
Social Security Disability benefits, which resulted due to his
finger injury and his alleged back injury, as M. Jackson all eges
to have al so injured his back during the August 2005 inci dent when
the claimant alleges to have injured his back. According to M.
Jackson, his npbst recent Social Security claimfor his back has
been deni ed, but his is now on appeal. M. Jackson also testified
concerning his prior injuries/conditions and work history.

As to the August 2005 incident, M. Jackson testified that the
french doors he and the claimant were required to carry wei ghed
approxi mately 450 pounds. M. Jackson testified he injured hinself
when he got the door into the |living room because the hone owner
was pulling as they raised up on the door, and let it down, as he
felt something pop in his back acconpani ed by a burning sensation
across the belt Iine.

According to M. Jackson, he reported the injury to M. King
after they got back to the lunbar yard, but he told himto “wait
till the rest of the day, then go hone.” M. Jackson testified he
went in to work the next day (August 9, 2005), but told M. King
and the claimnt he could not do it. He denied having worked the
rest of August. Thereafter, M. Jackson gave extensive testinony

concerning his own alleged injury, treatnment and condition.
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On May 16, 2007, the claimant’s deposition was taken. The
claimant testified he has perfornmed vari ous construction-type work,
and he has special training in the reframng of airplanes. He
denied any prior back problens except for an injury occurring in
the ninth grade while lifting weights and when he fell in the
war ehouse and sprained his back, which occurred approximately six
or eight nonths prior to the alleged August 8, 2005 incident.
According to the claimnt, he sawDr. Starnes for this incident and
returned back to work the next day. He also admitted to seeing a
chiropractor in dinton, Dr. Sowers, a couple of tinmes thereafter.
He also admitted to maybe seeing Dr. Jose Abiseid, but could not
remenber whet her or not he did.

The claimant admtted he could not recall if his injury took

pl ace on August 8 or August 11, (2005). He specifically testified,

“l”’mnot sure, but it — 1 think it happened on the 8", and | didn’t
return back to work until like the 11'", but |I'm not positive for
sure.”

Wth respect to his alleged injury, the claimnt speficially

testified:
A. Al right. M and Lathan Jackson took this — it was
a three-piece door, | nean it was all together wth
doubl e glass with the mni blindsinit, tothe Fairfield
Bay Resort over there. We unl oaded it. There was a
fellow there to put it in. | think his name is Hollis

McBride or McBroom

And we carried it down an enbanknent, and when we
started in, there was a new chandelier just inside the
doorway, and we had to tilt the door over it. The door
probably wei ghs a good 500 pounds or so.

So we l|eaned it over and was pushing it, you know
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pul ling it through the existing door, and t he nmai nt enance
guy grabbed it and yanked on it because he didn’t want us
to bunp the new chandelier, and that’s when | hollered
and made themall let go of it and we stood it up.

And Lat han, he was already hurting. And we went ahead
and got the door on over there and | eaned it up and then
we |eft.

According to the claimant, they reported the incident of them

both hurting their backs to Brent, the manager, Jimy King, and
Janes Landreth, the new yard boss, who were all sitting in the

office. The claimant testified they were instructed to just wait

until quitting time before going hone. The claimant further
testified he did not return to work for three or four days, and
when he got back, Ms. WIm told himit was too late to file
wor kers’ conp because he had to get it in within 24 hours.

The claimant testified he first sought treatnment for his
injury from Dr. Abiseid s office probably three days after the
accident. According to the claimnt, he told the doctor’s office
that his injury was work-rel at ed.

He testified he was certain that M. Jackson was aware he had
hurt his back because when the guy yanked on the door, he hollered
a few obscenities so that he would | et go.

The claimant testified:

Q Okay. Didyougointo wrk the next day after your
injury?

A. No, ma’am | couldn’t.

Q Do you know if Lathan Jackson went to work the next
day?

A | can’t - - | believe he did, but |I'’mnot for sure.
| alnmost - - | believe he did, but I really don't know
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for sure.

Q Well, would it surprise you to hear that he said in
his deposition that he went to work the next day after
his injury, and when he got there he said, “I can't do

this today.” And when asked, “Who did you tell that to?”
he said he told that to Jinmmy King and to Kyle Holl ey.
But you said you weren’t there that day, right?

A. No, | wasn't.

Q So do you think he wasn’t telling the truth in his
deposi tion?

A. | ain't going to say that.
Q Do you think maybe he was just m staken?

A. He's not a - - | wasn't there, so he couldn’'t have
told ne.

Q kay. So you think maybe he was just m staken about
t hat ?

A Yeah. | mean, yeah, he had to be m staken about
t hat .

Q Okay. Now you said that the first tine you went to
see Doctor Abiseid, or | guess you said you saw his
nurse, Nurse Pickle, was about three days after your
acci dent maybe?

A.  Yes, | think so.

qh And you bel i eve that your acci dent happened on August
8'"?

A | really don't - - | ain’t sure of the dates at all.

The cl ai mant was uncertain as to why he listed a date of injury
as being August 23° when he filed for partial disability wth
Anerican Fidelity if his injury occurred n August 8'".

As to the various dates given for his injury, the claimant gave
the followi ng testinony:

Q Okay, but the problem | have with that is that you

23



said you injured yourself on August 8. The First
Report of Injury fromyour enployer notes that you claim
you injured yourself on August 11'". You told nme that
you saw your doctor about three days after your injury.
The first report fromyour doctor is August 24'".  Your
application for this disability is August 239 |’ mj ust
trying to determ ne what's the correct date of injury.
Can you help me with that?

A. Man, | don’'t have all ny paperwork, but, let’s see,
I don’t know about the Doctor Jose. | went to himlike
three days, three or four days, after it happened, but I
can’t renmenber the date. But | didn't see Doctor Jose
then, | seen his nurse or assistant or whatever.

Q Right.

A. Unless - - | don't know why the days are so far apart
i ke that.

On August 24, 2005, the clainmnt sought treatnent from Dr.
Jose Abiseid. Although these notes are not conpletely legible, it
appears he reported that the claimant had a history of, “DDD disc
of back” and had been apparently diagnosed in the past for a
pi nched nerve and chronic pain. He also noted that the claimant
worked in a lunbar yard lifting and had been gi ven back exercises
bef ore. Dr. Abiseid also noted “left sided swelling, and pain
si nce yesterday, previous back injury.” H's assessnment was | unbar
strain and degenerative disc disease, for which he prescribed
medi cation and followup care in two weeks.

The claimant returned to see Dr. Abiseid on Septenber 7, 2005.
He noted the claimant had very little disconfort and no | ower back
swel |'i ng.

On Novenber 30, 2005, the claimant returned to see Dr. Abiseid
for chronic back pain. The claimnt had continued conplaints of

disconfort in the form of pain down the legs and difficulty
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wal ki ng, for which an MRI was ordered al ong with a physical therapy
eval uati on.

The cl ai mant underwent physical therapy eval uati on on Decenber
12, 2005. At that tinme the claimant reported having a recent
exacerbation about two nonths ago in which he was noving three
netal doors. The therapist also noted that an MRl had reveal ed
di ffuse disc bulge, a posterior annular tear neurofornmninal
stenosi s and canal stenosis.

On Decenber 9, 2005, Dr. Abiseid reported the clainmnt had
conpl aints of excruciating pain after physical therapy treatnent.
The claimant continued to treat conservatively with Dr. Abiseid.
On January 5, 2006, he directed the claimant to refrain from
wor ki ng until released by a neurosurgeon.

Dr. Abiseid, reported the following in a letter dated June 2,
2006:

This is regarding your request for nmedical status on M.
Kyle Holley. W first visited wwth M. Holley on August
24, 2005 for Lunbar Strain and Degenerative D sc D sease
whi ch apparently resulted fromworking in a | unber yard.
W treated himwith a nmuscl e rel axer and anal gesics. W
al so di scussed back exercises with him M. Holley canme
back to see us on Novenber 30, 2005 conpl ai ni ng of pain
radi ati ng down his right leg nmaking it difficult to walk.
We ordered an MRl of the Lunmbar Spine that was conpl eted
on Decenber 2 2005 whi ch showed a di ffuse di sk bulge with
posterior annul ar tear at the L4-5 and di ffuse di sk bul ge
at L5-S1.

M. Holley followed up with us on Decenber 5, 2005. The
pain had decreased since the last visit but was still
persistent. W ordered M. Holley to be evaluated and
treated at Housl ey Physical Therapy herein Cinton. M.
Hol | ey came back on Decenber 9, 2005 conpl ai ni ng agai n of
severe pain in his | ower back and down his right leg. W
then scheduled M. Holley to see Dr. Richard Jordan, a
Neur osurgeon in Little Rock.
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Dr. Jordan found this to be an unstable spine and
performed a posterior lunbar interbody fusion wth
I nstrumentation of L4-S1 on February 28, 2006 and
followed up with M. Holley on March 8, 2006. See
attached dreport. On April 10, 2006, Dr. Jordan
requested that we do an AP and Lateral L-Spine x-ray with
di agnosi s of Lunbar Instability which was conpleted in
our office and filns were sent to Dr. Jordan.

M. office contacted Dr. Jordan’s office on May 24, 2006
to request return to work status. According to Dr.
Jordan’s Nurse, M. Holley was not to |ift over 30 Ibs
and was to be off work 12-16 weeks after his surgery. |

have requested the April follow up report from Dr.
Jordan’s office but have not yet received this
information. | wll get that report to you as soon as |

receive it.

Dr. Richard Jordan reported to Dr. Abiseid in a letter dated

Cct ober 27, 2006:

| wanted to update you regarding your patient, Kyle
Holley, who was in our office on 3/8/06 for a
postoperative followup visit regarding his 2/28/06
posterior |unmbar interbody fusionw thinstrunmentation of
L4-L5 and L5-S1. He states that he is doing well at this
time and that he is very pleased with the results of his
surgery as the |l eg pain that he was experiencing prior to
surgery is now resolved. He states that he feels ready
toreturn to work. He is still snoking at this tinme and
we strongly cautioned himthat to continue snoking m ght
inhibit the graft incorporation. AP and Lateral x-rays
of the lunbar spine show that the grafts and
I nstrunmentation are in good alignnent.

W will not schedule a follow up visit at this tinme but
he is to call our office and followup with us as needed.
W will continue to keep you apprised of his progress.

As always, | thank you for allowing ne to participate in

the care of your patients.

Adjudication

The claimant contends that he sustained a conpensabl e back
injury while working for the respondent on August 8, 2005, while

delivering heavy doors to a custoner. Arkansas Code Ann.
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811-9-102(4) (A) defines "conpensable injury" as:

(1)An accidental injury causing internal or external

physical harmto the body or accidental injury to

prost hetic appliances, including eyeglasses, contact

| enses, or hearing aids, arising out of and in the

course of enploynent and which requires nedical

services or results in disability or death. An injury

is "accidental" only if it is caused by a specific

incident and is identifiable by tinme and pl ace of

occurrence[. ]

A conpensabl e injury nust be established by nedical evidence
supported by objective findings. Ark. Code Ann. § 11-9-102(4)(D).
The cl ai mant nust prove by a preponderance of the evidence that he
sust ai ned a conpensabl e injury. Ark. Code Ann. 8§ 11-9-102(4)(E)(i).

A review of the evidence denonstrates that the clainmant fail ed
to prove by a preponderance of the evidence that he sustained a
conpensable injury to his back on August 8, 2005.

The evidence in this claimis replete with i nconsi stencies and
contradictions. Specifically, I find that the all eged date of the
injury contained in the nedical records and other docunentary
evi dence i s confusing and conflicting. More inportantly, | do not
find the testinony of the claimnt or M. Jackson to be credible in
light of their inconsistent and varying accounts of the alleged
i nci dent as set out above.

In addition to this, the claimnt essentially admtted he
suffered from prior back problens dating back to a ninth grade
injury while lifting weights, and during a 2004 work i ncident. M.
King and Ms. Davis credibly testified that the clai mant previously

conpl ai ned of debilitating back pain, and the clai mant essentially

admtted to this, which he stated resulted from carrying sheet
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rock. During his initial wvisit of August 24, 2005 with Dr.
Abi seid, the claimant reported a history of a pinched nerve and
chronic back problens. He also admtted to having back soreness.

The claimant has given various dates as to when he was
injured. Specifically, on his application for disability i nsurance
with Anerican Fidelity Assurance, the clainmnt reported that his
synptons first appeared or acci dent happened on August 23, 2005,
and that he first consulted Dr. Abiseid for his back condition on
August 24, 2005. On his First Report of Injury or Illness, the
cl ai mant reported his accident as occurring on August 11, 2005, and
on the Form AR-C the claimant reported an injury date of August 8,
2005. Upon being questioned about the conflicting dates, the
cl ai mant conceded he was uncertain and may have been confused, but
believes it happened on August 8th. The claimant testified he
first sought treatnment for his injury about three days after the
i ncident. However, the first nmedical report denonstrates that the
claimant did not seek treatnent for his alleged August 8'" back
injury until August 24, 2005, and this date is reflected in his
application for disability insurance as being the first date he
consulted Dr. Abiseid for his back condition. At that time, he
reported pain since work on yesterday, and nmade absolutely no
mention of a work-related injury having occurred on August 8, 2005.
The claimant admitted to having filed this service for treatnent
and other doctor’s visits on his personal insurance, which is
i nconsistent wth a work-related claim He also admtted that he

did not file for workers’ conpensation benefits until after his
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claimfor partial disability had been deni ed.

Al t hough the claimant maintains he yelled and hol |l ered when
the alleged incident took place and that M. Jackson should have
heard this, M. Jackson did not attest to the same and admtted he
had not given any such testinony. Ms. Davis testified that the
claimant indicated to her that his back problenms were not work-
rel at ed. In addition, the cl ai mant maintains he m ssed
approximately three days of work after the alleged August 8™
i nci dent; however, he admtted tinme records denonstrated that he
wor ked t hose days.

Considering all of the inconsistencies and contradictions as
set out above, | think it would require conjecture and specul ati on
to concl ude that the clai mant sustained a back i njury while worKking
for the respondent on August 8, 2005. As such, | amconstrained to
find that the claimant has failed to prove by a preponderance of
t he evi dence that he sustai ned a conpensabl e back injury on August
8, 2005 while working for the respondent.

Having found that the claimant failed to prove by a
preponderance of the evidence that he suffered a conpensabl e back
injury, | further find that the claimant is not entitled to any
reasonabl e and necessary nedical treatnment for his current back
problems, nor is he entitled to tenporary total disability
conpensation or an inpairnent rating for this condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Conpensation Comm ssion has
jurisdiction of the within claim
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The enpl oyee-enpl oyer-carrier relationship existed at al
rel evant tines, including August 8, 2005.

3. The claimant’s average weekly wage was $381. 97, which
woul d entitle himto a tenporary total disability rate
of $254.00, and a permanent partial disability rate
of $191. 00.

4. The cl ai mhas been controverted in its entirety.

5. The claimant failed to prove by a preponderance of
t he evidence he suffered an injury to his back
on August 8, 2005 during and in the course of his
enpl oynent with the respondent.

ORDER
For the reasons discussed herein, this clai mnust be, and
hereby is, respectfully denied.

IT IS SO ORDERED.

CHANDRA HI CKS
Adm ni strative Law Judge
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