
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F512614

BENJAMIN A. HESS, EMPLOYEE CLAIMANT

WAL-MART STORES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 15, 2007

Hearing before Chief Administrative Law Judge David Greenbaum on January 19,
2007, at Luxora, Mississippi County, Arkansas.

Claimant represented by Mr. J. Matthew Coe, Attorney-at-Law, West Memphis,
Arkansas.

Respondents represented by Mr. Curtis L. Nebben, Attorney-at-Law, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted January 19, 2007, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on December 20, 2006,

and a Prehearing Order was filed on said date.  The stipulations, issues, as well as

the parties’ respective contentions were set out in the Prehearing Order subject to

further clarification and amendments announced at the hearing.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed at all relevant times,

including October 30, 2005, and November 9, 2005; that the claimant’s average
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weekly wage was $466.00, entitling him to compensation rates of $311.00 per week

for temporary total disability and $233.00 per week for permanent partial disability

in the event his claim was found compensable; and that respondents had

controverted the claim in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

At the prehearing conference, the claimant contended, in summary, that he

sustained a compensable back injury arising out of and during the course of his

employment as the result of a specific incident identifiable in time and place of

occurrence on November 9, 2005; that respondents should be held responsible for

all outstanding medical and related treatment, together with continued, reasonably

necessary medical treatment; that he was entitled to temporary total disability

benefits beginning November 10, 2005, and continuing through the present and until

a date yet to be determined, maintaining that his healing period had not ended; and

that a controverted attorney’s fee should attach to any benefits awarded.  The

claimant reserved the issue of permanent disability, if applicable.  At the hearing,

claimant amended his contentions, maintaining that the alleged incident occurred on

October 30, 2005, rather than November 9, 2005.  In addition, claimant amended his

claim for temporary total disability for the period beginning December 4, 2005, his

last day of work, and continuing through the present while maintaining that the
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healing period had not ended. 

The respondents contended that the claimant did not sustain an injury arising

out of and in the course of his employment as defined under the Workers’

Compensation Act.  Respondents disputed that there was any type of compensable

incident or accident and also maintained that there were no measurable and

objective findings to support an injury.  At the hearing, respondents pointed out that

the claimant had received short-term and long-term disability benefits, as well as

group health insurance for his medical expenses.  If compensability was overcome,

respondents requested an appropriate credit pursuant to Ark. Code Ann. §11-9-411.

In addition to the claimant, his wife testified in his behalf.  Jerry Morgan,

Donnie Watson, and Okneco Stitts were called as witnesses by the respondents. 

The record is composed solely of the transcript of the January 19, 2007, hearing

containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.



-4-

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that he

sustained an injury arising out of and during the course of his employment

with Wal-Mart Stores, Inc., as the result of a specific incident identifiable in

time and place of occurrence on or about October 30, 2005.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that his back injury, need for medical treatment, and disability was

causally connected to a work-related injury.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.  As

will be set out further below, the claimant’s course of conduct and work history after

the date of the alleged injury on October 30, 2005, makes the claim suspect.

Further, claimant’s testimony concerning the injury and its prompt reporting is

disputed by respondents’ witnesses.  The claim turns almost entirely upon the

claimant’s credibility.  A claimant’s testimony is never considered uncontroverted.

The testimony of an interested party is always considered to be controverted.

Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W .2d 842 (1985); Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W .2d 457 (1994); Continental Express

v. Harris, 61 Ark. App. 198, 965 S.W .2d 84 (1998).

The claimant, Benjamin Hess, is fifty-six (56) years old.  He has a high school

education, as well as some additional vocational training.  The claimant has worked
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for Wal-Mart for more than eight (8) years.  He began as a stocker.  On the date of

claimant’s alleged injury, he was working in grocery receiving as an inventory control

specialist (ICS).  On direct-examination the claimant described his job as requiring

heavy lifting and stocking shelves ninety-nine percent (99%) of the time.  However,

on cross-examination, he estimated that thirty percent (30%) of his job involved

scanning merchandise store-wide, holding a device called a “Telezon,” weighing

approximately two (2) pounds.  (Tr.14, 48-49)

The record reflects that the claimant has sustained prior back injuries.

However, for all previous injuries, the claimant has been treated conservatively.

Following the within claim, the claimant was also treated conservatively and returned

to work at various times through on or about December 4, 2005, at which time he

quit work because of additional back problems.  The claimant has not returned to

gainful employment since December 4, 2005.  Following various diagnostic studies,

the claimant was eventually referred to Dr. Jeffrey Kornblum, a neurosurgeon in

Jonesboro, Arkansas.  The claimant underwent back surgery on March 17, 2006.

The claimant’s description of the alleged injury, as well as the report of the injury, is

set out below:

Q     Okay.  October 30th of ‘05, were you working for W al-Mart?

A     Yes.

Q     What was your – what happened on this day?

A     On that day a truck came in grocery receiving.  Mr. Jerry Morgan and I were
working grocery receiving, and at the time that the truck came, we were both at
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lunch.

Q     Let me stop you right there and ask you this.  What is your job duty when these
trucks come in?

A     To unload the truck.

Q     How do you usually unload the truck?

A     With a power pallet jack.

Q     Okay, describe this power pallet jack.

A     It’s a Crown power pallet jack, weighs approximately 800 to 900 pounds.

Q     Does it have a motor on it?

A     Yes.

Q     Self-propelled?

A     Self-propelled.

Q     Okay.  Now, I interrupted you when you were about – when you were saying
that you and Jerry Morgan were back there, is that correct?

A     Yes.

Q     Okay, continue.

A     Mr. Morgan and I were gone to lunch.  Jerry Morgan usually went home for
lunch and I stayed there.  And approximately 45 minutes or so into my lunch break,
I was asked by a member of management to go ahead and help download the truck.
I was paged, and I answered the page, and that’s what they told me.  And when I
went, I went ahead and downloaded the truck –

Q     Did you clock back in?

A     Yes.

Q     Okay.

A     I clocked back in and I went back to grocery receiving.  A member of
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management met me there and unlocked the back door to the building to let the
truck driver in, lowered the door back down, put the padlock back on the door, but
did not secure the padlock.  Then they went over and unlocked the other door to the
back of the truck and left me there to download the truck while they went back up
front, since there was – about that time of the evening, which was about 6:30 or so,
7:00 o’clock, I can’t be sure exactly what time it was, management gets pretty scarce
around the store.  So there was probably only a couple of members of management
in the store, and both of those were probably up front because we were pretty busy.

Q     So were you down – or were unloading this truck by yourself?

A     The only people there was the truck driver and myself.

Q     Were you using this power pallet jack?

A     Yes, sir.

Q     Okay.  How did the back injury occur?

A     I ran the power pallet jack up into the back of the truck, and in grocery receiving,
when trucks come in, everything is stacked on a pallet and shrunk wrapped onto the
pallet.  Pallets are loaded and stacked as high as the ceiling will go or the truck will
allow to be taken off.  So they weigh probably 4,000 pounds.

Q     Okay.

A     And I used the power pallet jack, drove it up in the truck, picked up the pallet,
backed it right out of the truck, no problem whatsoever, rolled it around to stage it,
and I sat it down on the floor.  And as I did so, I lowered it down and pressed the
release lever – the reverse lever on the power pallet jack, and you could hear the
relays, the electronic relays inside kick in, and you could hear the motor attempt to
move it but it wouldn’t move.  I wouldn’t hardly move.  It barely crept back at a very
minimal speed, so I moved it back as far as it would go, moved it forward again and
clicked it back in reverse again, and it did basically the same thing.  And after having
done that for several attempts, I attempted to help pull it out from underneath the
pallet.

Q     Physically pull the pallet jack out from under the pallet?

A     Kicked it in reverse and got it to rolling back as much as it would roll and tried
to help pull it.  So that when it got to the edges, the pallet was – the pallet itself has
a board there that it would have to come over.
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Q     What happened when you pulled this pallet jack?

A     I pulled something in my back.

Q     Okay, what did this – when you pulled something, describe the feeling.

A     It was just a sharp pain just about like somebody walk up and slap you in the
middle of the back with a tight muscle, you know.

Q     Okay.  Did you immediately report this?

A     No.  I thought maybe the only thing that I had done, and I had done so once
before, you know, just a minor little muscle pull or just, you know, hit just right and
make a sore muscle.  I didn’t really think anything about it.

Q     Were there any witnesses to this?

A     The only one that was there was the truck driver at the time.

Q     Okay.  Did you finish your shift?

A     Yes, I did.

Q     Okay.  W hat time did this occur, approximately?

A     That was approximately between 6:00 and 6:30.

Q     What time does your shift end?

A     Eight o’clock.

Q     Okay.  You said you finished your shift.  Did you have any back problems during
this time when you finished your shift?

A     Nothing that really alarmed me, no.

Q     Was your back still sore?

A     It was sore and sensitive, yes, but not over-extremely sensitive.

Q     Did you go to work on the 31st and the 1st?  Those would be the two days after
that.  It would be on a Monday and Tuesday, the 31st and the 1st.



-9-

A     No.

Q     You didn’t work these days?

A     No, I didn’t.

Q     Okay, why didn’t you go in to work these days?

A     Because at the time I was basically – we were the individuals – Jerry Morgan
and myself who did work back there in ICS, we’re basically on set schedules.  I had
specific days of the week that I was off, which is Monday and Tuesday.

Q     Okay.  So you’re off those days?

A     Correct.

Q     Did you see a doctor during those two days?

A     No.

Q     Did you treat your back ailment at home?

A     Yeah, it was the next day when I woke up, it was a little stiffer and sore.  I
attempted to move around and limber it up and put a heat pack on it, and it seemed
to be fairly decent.  It was nothing major to get overly concerned about.

Q     Did the pain 100 percent go away?

A     No.

Q     Did you go back to work on W ednesday, November 2nd?

A     Yes, I did.

Q     Did you tell anyone about the injury that occurred on the 30th?

A     Yes, I did.

Q     W ho did you tell?

A     Okneco Stitts.

Q     And who is that?
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A     She was the –

Q     The lady who –

A     – the supervisor over grocery, yeah.  (Tr.16-21)

Despite the claimant’s assertion that the accident occurred on October 30 and

that there were no witnesses except for the truck driver, when he filled out an

associate statement on November 17, 2005, he indicated that Jerry Morgan, a co-

worker, witnessed the incident, yet failed to indicate on the statement when, and to

whom, he reported the injury.  (Cl. Ex. 1)

On direct-examination, the claimant maintained that he reported the incident

to Jerry Morgan on the same day of its occurrence and that he told Mr. Morgan how

it happened.  (Tr.32-33)

Mr. Morgan was identified as a corroborating witness by the claimant.  In fact,

the claimant subpoenaed Mr. Morgan to testify at the hearing but did not call him.

Respondents called Jerry Morgan as a witness.  Although Mr. Morgan could not

recall the date of the alleged reporting of the incident, he confirmed that the claimant

reported experiencing back problems after October 30, 2005, and that the claimant

reported “that he pulled his back in the water hole.”  Mr. Morgan was subsequently

asked to give a statement after the claimant filed a claim.  Again, Mr. Morgan’s

recollection of dates was extremely poor.

Donnie Watson was also called as a witness by the respondents.  Following

the claimant’s filling out an associate’s statement for workers’ compensation on
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November 17, 2005, Mr. W atson gave a written statement that he observed the

claimant bowling during November, 2005.  He specifically recalled that he had not

seen the claimant at work and found it curious that he saw him at the bowling alley.

(Tr.77-78)

Okneco Stitts was called as a witness by the respondents.  Ms. Stitts is the

assistant manager in the food department and was the claimant’s immediate

supervisor in October and November, 2005.  Ms. Stitts testified that the claimant

never reported a work-related injury to her.  She maintained that she first learned of

the alleged injury after the claimant filled out the associates’ statement previously

identified as “Claimant’s Exhibit 1.”

The claimant’s wife, Phyllis Hess, was called as a rebuttal witness.  Ms. Hess

was called to refute the testimony that the claimant was seen bowling.  The record

reflects that the claimant, as well as Donnie Watson, bowled at the Thompson

Bowling Center in a league.  As the secretary, Ms. Hess was responsible for

maintaining the records for the league.  She stated that the records indicated that the

claimant did not bowl at any time after October 30, 2005.  On cross-examination, Ms.

Hess acknowledged that the records were not generated by the bowling alley but

were maintained by her personally.  She stated that the bowling alley also

maintained the records, but she did not bring those records to the hearing.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.  Pearson
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v. Faulkner Radio Service, 220 Ark. 368, 247 S.W .2d 964 (1952); Farmer v. L.H.

Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of proof

claimant must meet is preponderance of the evidence.  Voss v. Ward’s Pulpwood

Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to give

claimant the benefit of the doubt in making factual determinations.  However, current

law requires that evidence regarding whether or not claimant has met the burden of

proof be weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark.

363, 768 S.W .2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663

(1987).

As  reflected above, the record in this claim is replete with inconsistencies and

contradictions.  There is no corroborating evidence to support the claim for a work-

related injury, save the initial medical history given to Dr. Dye on November 9, 2005,

which was provided by the claimant.  Both Jerry Morgan and Okneco Stitts denied

any knowledge of the alleged incident when the claimant maintains he was injured.

The claimant had a history of prior back problems.  Despite his wife’s testimony that

he did not bowl at any time after October 30, 2005, Donnie Watson observed him

bowling on some unspecified date after the claimant began missing time from work.

I must confess that I find this claim to be difficult and troubling.  The record

reflects a company policy which discourages the filing of workers’ compensation
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claim.  All employees, a/k/a associates, benefit financially through a bonus program

called “My Share Program” which encourages employees to only report more serious

injuries.  Although it is unclear to me how the number of work-related incidents

affects self-insured employers, the record reflects that employees have an incentive

in not filing a workers’ compensation claim.  (Tr.58, 83-87)

The record reflects that the claimant applied for, and received both short-term

disability, as well as long-term disability, and that his medical was paid under group

health insurance.  Although it is herein, specifically, determined that the claimant

has  failed  to  prove  a  compensable injury, respondents would be entitled to a

credit or offset for any benefits previously paid pursuant to Ark. Code Ann. §11-9-

411.

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that he

sustained a compensable injury arising out of and during the course of his

employment on October 30, 2005.  Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


