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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F301559

VICTOR HERZOG, EMPLOYEE CLAIMANT

CONAGRA FROZEN FOODS, EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT, CARRIER/TPA                                                  RESPONDENT

                  Opinion filed June 7, 2007

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on March 21, 2007, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The HONORABLE Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

The respondent was represented by The HONORABLE Bill H. Walmsley, 
Attorney at Law, Batesville, Arkansas.
   

                            STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 21,

2007, in Mountain Home, Arkansas on the respondent’s motion to

modify medical management for the claimant.  A Prehearing Order

was previously entered in this matter on February 13, 2007.  This

Prehearing Order set forth the stipulations offered by the

parties, outlined the issues to be litigated and resolved, and set

forth the parties respective contentions.

                         Stipulations

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, and

are hereby accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer relationship existed at all

relevant times.

3.  That the claimant sustained a compensable injury on

January 29, 2003.

4.  That the claimant is permanently and totally disabled as

a result of his compensable injury.

5. That the opinion dated June 8, 2005 of the Worker’s

Compensation Commission is final and constitutes the law of the

case in this matter.

     6. The claimant’s parents are entitled to the State’s minimum

hourly wage of $6.25, effective October 1, 2006. 

                          Issues 

     By agreement of the parties, the issues to be litigated 

were limited to the following:

1.  Whether the claimant is currently receiving medical care

that is adequate, reasonable and necessary for his medical

condition.

2.  Whether the medical management arrangement of the

claimant should be modified in order to assure he is receiving

adequate, reasonable and necessary medical care.

3.  If claimant’s current medical care is continued, whether

the medical care received by the claimant is being adequately

monitored to assure the claimant receives adequate medical care
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and management.

4.  Whether the claimant’s parents are entitled to be

compensated for the care of their son from the date he was

released to go home by his doctor on March 14, 2003.  The

respondents incorrectly interpreted the Full Commission’s Opinion

filed June 8, 2005 as the date they should begin paying the

parents.

5.  Whether reasonable and necessary medical would include

some modified reliable vehicle, preferably a van, per the June 7,

2004 Opinion. 

                        Contentions

The claimant contends that his parents are providing him with

proper care and have not harmed his health or put him at risk. 

Claimant contends that the correct pay for his parents is the

current state minimum wage which is $6.25.  The claimant contends

that his parents should have been compensated for his care since

the date he was released to return to home and not from the date

of the Full Commission’s Opinion dated June 8, 2005.  Claimant

contends he is entitled to a reliable vehicle, preferably a van

(the claimant clarified this issue at the hearing).  

Respondents contend that claimant’s parents are no longer

able or willing to provide claimant with adequate, reasonable and

necessary medical care and management.  The parents are unwilling

to work with the medical management personnel selected by the

respondent to insure he receives adequate medical care and
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management.  Respondents contend that it is in the best interests

of the claimant that he be placed in an assisted living facility

for paraplegics and such a facility is the only place he can be

assured of receiving adequate medical care and management. 

Alternatively, if his medical care and management are to be

continued to be rendered in the home by his parents then the

parents should be required to cooperate fully with the

professional team of medical management personnel and a procedure

should be established for periodic review in order to assure the

claimant receives adequate medical care and management.        

Respondent will provide the claimant with a payout history of

nursing services payments.  

As to the issues of additional compensation and a modified

vehicle, respondent contends they are barred due to res judicata

and issue preclusion.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order which has been marked as

Commission’s Exhibit No. 1.  The hearing transcript of March 17,

2004, the administrative law judge’s Opinion of June 7, 2004, and

the Full Commission Opinion of June 8, 2005, were marked as

Commission’s Exhibit No. 2, and are hereby incorporated by

reference, as these have been blue-backed.  The claimant’s

Response to the Prehearing Questionnaire was marked as Claimant’s

Exhibit No. 1, and the medical packet submitted by the claimant

was marked as Claimant’s Exhibit No. 2.  Photos of the claimant
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were marked as Claimant’s Exhibit No. 3.  The Department of

Labor’s Home Page was marked as Claimant’s Exhibit No. 4.  The

claimant’s March 25, 1998 letter to Gary Ruminer was marked as

Claimant’s Exhibit No. 5.  The respondent’s Prehearing

Questionnaire was marked as Respondent’s Exhibit No. 1, and its

medical packet was marked as Respondent’s Exhibit No. 2. 

In addition, post-hearing briefs were filed by the parties and are

hereby incorporated by reference.      

    The following witnesses testified at the hearing: Gary

Ruminer, Debbie Gail Doyle, Victor Herzog, Sr., Jean Herzog,

Robert Herzog, and the claimant. 

                          DISCUSSION

    Gary Gene Ruminer, a private investigator, gave testimony

during the hearing.  According to Mr. Ruminer, he was retained by

the respondent in July or August of 2006 to perform an “alive and

well check” of the claimant, a job he has performed on various

clients in the past.  He admitted to attempting to perform this

evaluation of the claimant on August 9, 2006.  He essentially

testified that this evaluation entails an evaluation of the

claimant’s physical condition and surroundings.  According to Mr.

Ruminer, he was greeted at the door by the claimant’s father, who

told him the claimant was asleep, but he was not.  He testified

he was not able to ask the claimant the usual questions asked on

an live and well check because the claimant’s father asked him to

leave.  According to Mr. Ruminer, the claimant’s father acted
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upset and made a comment that he should have called before coming

out.  He testified he advised the claimant’s father that an

unannounced visit is how he had been instructed to conduct his

checks, as the purpose being so that they can see how a person is

actually living.  He described the claimant’s home as being

cluttered, the carpet as needing to be cleaned, and he stated the

yard probably needed to be mowed, as there were various items

sitting in the yard.

     On cross-examination, Mr. Ruminer testified he announced to

the claimant’s father that he was there to conduct an alive and

well check, and wanted to make sure the claimant was alive and

kicking.  He admitted to being allowed to see the claimant and

that he was alive and well.  Mr. Ruminer admitted to being in the

claimant’s home only two to three minutes.  He also admitted to

having received a letter from the claimant’s attorney dated May

25, 1998 wherein it was requested that he sign stating that he

would forward to the claimant’s attorney a copy of the

information provided to the respondent regarding the alive and

well exam of the claimant.  He further admitted that he never

signed the letter.  According to Mr. Ruminer, he turned the

letter over to the respondent/Sedgwick, and their legal

department took it over, at which point he was assigned to go out

and conduct an unannounced alive and well check.  

    On redirect examination, Mr. Ruminer testified that since the

claimant’s father had an attitude and acted upset, he told him

that if he wanted him to leave all he had to do was say so.  At
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which point, the claimant’s father asked him to leave, and he did

so.

     On re-cross examination, Mr. Ruminer admitted he never saw

the bathroom, therefore, he could not tell if work was being done

on the shower to insure it was safe for the claimant.  

     Ms. Debbie Gail Doyle, a registered nurse case manager, gave

testimony during the hearing.  She has 15 years in hospital

experience, home health, hospice, pediatric, and rehab.  In 2006,

she admitted to being employed by Intracorp, who had contracted

with Sedgwick, the respondent’s TPA.  According to Ms. Doyle, she

provided case management services to help coordinate  treatment

or assist with any needs of the claimant.  She testified she has

worked personally on this case since July of 2006.  Ms. Doyle

denied having observed any physical limitations on the part of

either Mr. or Mrs. Herzog (the claimant’s parents).  However, she

did recall Mrs. Herzog having surgery in October of 2006, which

left her out of commission for a period of time.  According to

Ms. Doyle during her initial contact with the claimant’s parents,

there was a little bit of contention with Mr. Herzog because he

believed she had placed a denial on some medication or payment

for medication.  She testified during her initial assessment, at

the claimant’s doctor’s office, he was at the urologist being

treated for some blood platelets or evaluation for blood

platelets, and during her home visit he was being treated for

wounds to both feet, (large sores on his ankles).  According to

Ms. Doyle, these are pressure sores and are the result of the
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skin being in contact over a prolonged period of time with some

object and it causes damage to the tissue, resulting in sores. 

She testified these sores first surfaced in January of 2006, and

were still present when she first saw the claimant in July of

2006, and did not go away until January of 2007.  According to

Ms. Doyle, it was determined that the claimant’s wheelchair may

have been the cause of the sore, a bolt or something on the

wheelchair around the feet area, which has been fixed.  She

testified the pressure sores continued to not heal due to contact

with a couple of bolts on his shower chair while personal hygiene

was being performed by his father for about an hour.   

    She described the claimant’s relationship with his father as

being close.  Ms. Doyle admitted she has recommended that the

claimant attempt to attain some independence from his father. 

She admitted that as time went on, the claimant’s father became a

little more receptive.                                            

     Ms. Doyle testified the claimant has been late a few times

for doctor’s appointments and that there has been an occasion

where he totally missed an appointment.  She admitted the

claimant and his parents attended a family wedding in Arizona

during the time in which he still had the wound.  According to

Ms. Doyle, she was concerned because they were going to be gone

for a month and the claimant would not be under a doctor’s care

to make sure the wound was healing correctly.  However, she

admitted she did not advise against this action, because she felt

the doctor should have made the call.  
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     She admitted to visiting various assisted living facilities

with trained staff, including, Outlook Point in Sherwood

(a paraplegic facility), Stella Manor in Russellville, and

Central Arkansas Rehab in Dardanelle.  According to Ms. Doyle,

all of these facilities have 24-hour nursing staff that

evaluates, dispenses medications and are there for any kind of

transportation to the doctor and things of that nature.  Ms.

Doyle testified she thinks that the claimant’s treatment has been

appropriate other than the missed doctor’s appointment and being

late for some of these appointments.  According to Ms. Doyle, the

claimant’s parents are willing to do whatever needs to be done

take care of him, but she is concerned that they’re both on

disability and if that’s going to be a future problem, and their

lack of medical training in case of an emergency.  

     Ms. Doyle testified:

Q.  Ms. Doyle, from your observations as the case
manager on the claimant’s case, do you believe he is
presently receiving reasonable and necessary medical
care from his parents?

A.  At this time I would say yes, since his wounds are
healed.

     She denied that the claimant’s father’s attitude has in any

way impaired or interfered with her performing her duties as a

case manager.  Ms. Doyle testified:

Q.  My question is, do you believe that Victor, the
claimant, would get better or adequate reasonable and
necessary medical care in an assisted living facility
for paraplegics?

A.  Yes.

Q.  Are such facilities inexpensive or expensive?
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A.  I would say they are relatively expensive.

Q.  More expensive than the current cost of his care?

A.  Yes.

Q.  In the event that the Judge determines that the
claimant should remain in his, in the home with his
parents, is there anything you need in order to
adequately do your job?

A.  I just need for them to be on time with their
appointments, not miss any appointments and to be able
to contact him to see how he is doing.

Q.  Do you feel that his care would be better if it
were periodically monitored by some outside source?

A.  Definitely.

     On cross-examination, Ms. Doyle admitted she has provided

the claimant and his parents with some training, which would

qualify as medical training.  According to Ms. Doyle, the

claimant’s parents have some adequate medical training, but she

is thinking about the future.  She essentially admitted the

claimant has not ever indicated a fear of either his father,

mother or brother.  Ms. Doyle admitted that although the yard was

grown up a little bit, the claimant’s home was an adequate living

accommodation for him.

     Victor Herzog, Sr., the claimant’s father, gave testimony

during the hearing.  As to the August 9, 2006 incident, Mr.

Herzog essentially testified he was upset and insulted because

Mr. Ruminer came to his house unannounced.  He denied having

acted in an aggressive manner, but admitted to having asked Mr.

Ruminer to leave after he indicated he would do so if this is

what he wanted.  According to Mr. Herzog, he has no objection to
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any nurse, RN, or expert of any kind coming to his home if they

give forewarning.  He specifically testified:

A.  Hey, call me this morning and tell me you will be
here an hour from now, you’re welcome but don’t come up
to my house unannounced.

     Mr. Herzog testified that the claimant has a hobby of making

necklaces and the cases that he puts them in are sitting in his

room.  He admitted that there was a pile out to the side of the

house due to some remodeling being performed.  According to Mr.

Herzog, they have now moved into a new mobile home, which has a

reconstructed bedroom and bathroom to accommodate the claimant.   

     He gave extensive testimony about his care of the claimant’s

wounds.  He also testified he is not physically disabled,

instead, he is retired.  Mr. Herzog denied any disability that

would prevent him taking care of his son.

     According to Mr. Herzog, he is the only one getting paid to

care for his son.  He testified his pay went from $198.31 to

$240.00 around February 27, (2007), but he denied having received

back pay up through October 1.  He admitted he has a hearing

problem and has to talk loudly, but he denied being aggressive.  

Mr. Herzog denied having used profanity with the adjuster, and he

denied having refused to allow Ms. Doyle entry into his home.  

     He testified he is doing his best to keep the claimant’s

pressure sores from returning, as his shower chair has been

repaired.  According to Mr. Herzog, he has never attempted to

intervene between the claimant’s communications with his nurse or

anyone else.



12

     Mr. Herzog testified he checks the claimant for bed sores

and makes sure he showers.  Mr. Herzog testified that during the

four years he has cared for his son, he has been late for two

appointments and missed one.  He could not recall why they were

late for the appointments, but he recalled having missed an

appointment due to being under the impression the appointment was

on a Wednesday when in fact it was actually made for a Tuesday. 

     On cross-examination, Mr. Herzog admitted he suffers from

hypertension, diabetes, and acid reflux.  According to Mr.

Herzog, his wife is on disability and suffers from fibromyalgia,

among other things, as she has previously undergone back surgery

and has osteoporosis and arthritis.  He testified he would have

no objection to someone coming to his home to help his son. 

According to Mr. Herzog, he would be very opposed to his son

being placed in a facility for paraplegics.  He admitted that his

wife is 62 and on disability.  However, he testified that if he

becomes unable to care for the claimant, his second son will care

for him.       The claimant’s mother, Jean Herzog gave testimony. 

Mrs. Herzog testified that although she is involved in the

claimant’s care, she is not as involved as Mr. Herzog.  She

denied that Mr. Herzog in any way neglects the claimant and is

giving him adequate care.

     The claimant’s brother, Robert Herzog, also gave testimony

during the hearing.  He testified he lives approximately 15 miles

from his parents, as he visits at least once week.  He testified

he has never had concerns as to whether the claimant is receiving
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adequate care.

     The claimant was also called to give testimony.   He

admitted his father asked Mr. Ruminer to leave.  The claimant

testified he would refuse to go to an assisted living facility,

as he feels he is an adult and has the right to decide where he

lives.  He denied that his living arrangements have ever been

dirty, nor did he have complaints about the housekeeping.

    The respondent re-called Ms. Doyle to give rebuttal

testimony.  On direct rebuttal examination, she testified to

having described Mr. Herzog, Sr. as being agitated in her summary

of her home evaluation performed on July 18, 2006.  

    However, on cross-rebuttal examination, she testified that

after some period of time, they were better able to communicate

with each other after a period of time.   

     A.  Whether the claimant is currently receiving medical care
that is adequate, reasonable and necessary for his medical
condition.

     B.  Whether the medical management arrangement of the
claimant should be modified in order to assure he is receiving
adequate, reasonable and necessary medical care.

    Debbie Doyle, the claimant’s nurse case manager testifying on

behalf of the respondent essentially testified that while the

claimant would receive better care from an assisted living

facility, the claimant is currently receiving reasonable and

necessary medical care from his parents and his home is an

adequate living accommodation for him.  The claimant, his parents

and brother also testified that they felt the claimant was
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receiving appropriate care.  In addition to this, no medical

expert or any credible evidence has been presented to support a

finding that the claimant is not being adequately cared for by

his parents.  While I recognize that the claimant has been

previously treated for pressure wounds to his feet, and missed

one doctor’s appointment and was late arriving for a couple of

appointments during the four years his parents have been caring

for him, the preponderance of the evidence shows that every

effort has been taken to repair the wheelchair and shower chair,

which were believed to be causing the sores and there has not

since been any missed appointments or late arrivals.  In addition

to this, the claimant’s father provided a plausible explanation

for the one missed appointment, as there was a mix-up of the

days.  Ms. Doyle and the claimant’s father testified that these

pressure wounds have healed.  As of the date of the hearing, the

evidence demonstrates that the claimant’s father is willing and

physically capable of caring for the claimant, with limited

assistance from his wife.  Therefore, based on all of the

foregoing, I find that the claimant is currently receiving

medical care that is adequate, reasonable and necessary for his

medical condition and that his care should not be modified.       

     

C.  If claimant’s current medical care is continued, whether
the medical care received by the claimant is being adequately
monitored to assure the claimant receives adequate medical care
and management.

     In the present matter, the evidence shows that the
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claimant’s father asked Mr. Ruminer to leave his home, at which

point he was making an attempt to do an unannounced visit in

order to perform an alive and well check.  The claimant’s father

testified the visit was unannounced, and he asked Mr. Ruminer to

leave after he offered to do so.  In addition to this, Ms. Doyle

testified that there was some initial tension on the part of the

claimant’s father, but this has since been resolved.  No evidence

has been presented to support a finding that at any time or in

any manner, Ms. Doyle has been unable to monitor the claimant’s

care.  Based on the evidence presented, I find that the

claimant’s medical care is being adequately monitored to assure

the claimant receives adequate medical care and management.      

     D.  Whether reasonable and necessary medical would include
some modified vehicle, preferably a van, per the June 7, 2004
opinion. (At the time of the hearing, the claimant clarified this
issue).

      Res judicata means a thing or matter that has been

definitely and finally settled and determined on its merits by the

decision of a court of competent jurisdiction. JeToCo Corp. v.

Hailey Sales Co., 268 Ark. 340, 596 S.W.2d 703 (1980). Freely

translated, res judicata means, "the matter has been decided."

Hastings v. Rose Courts, Inc., 237 Ark. 426, 373 S.W.2d 583

(1963).  The Arkansas Supreme Court has said that the true test of

whether a particular point, question or right has been concluded

by a former suit and judgment is whether such point, question or
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right was distinctly put in issue, or should have been put in

issue, and was directly determined by such former suit and

judgment. Pulaski County v. Hill, 97 Ark. 450, 134 S.W. 973

(1911); Hollis v. Piggott Junior Chamber of Commerce, 248 Ark.

725, 453 S.W.2d 410 (1970).  Res judicata applies to decisions of

the Commission. Harvest Foods v. Washam, 52 Ark. App. 52, 914

S.W.2d 776 (1996).

     In the present matter, I find that the claimant's current

request for a modified vehicle is res judicata.  In an opinion

filed June 7, 2004, an administrative law judge found that “the

claimant has failed to establish by a preponderance of the

evidence that respondent is liable to provide him with a new,

handicapped accessible van.”  The Full Commission affirmed and

adopted the administrative law judge's finding in an opinion dated

June 8, 2005, and there was no appeal of the Commission's

decision.  Jurisdiction was proper as this was a workers’

compensation case.  The respondent fully contested the issue of a

new van, and there was no showing that it was not done in good

faith, and both suits involved the same claim or cause of action. 

At the hearing, no evidence was presented of a

change/deterioration in the claimant’s physical condition. 

Therefore, I find that the opinion of the Full Commission which

affirmed and adopted the administrative law judge’s opinion of

June 7, 2004 is the law of the case. See Shelly v. N.W. Ark.

Neurosurgery Clinic, 91 Ark. App. 290, ____ S.W. 3d ____ (2005). 
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However, pursuant to the previous administrative law judge’s 

opinion, which was affirmed and adopted by the Full Commission,

should the claimant purchase a vehicle of his choice, the

respondent should make all reasonably necessary modifications to

the vehicle.    

     E.  Whether the claimant’s parents are entitled to be        
compensated for the care of their son from the date he            
was released to go home by his doctor on March 14, 2003.  The
respondents incorrectly interpreted the Full Commission’s Opinion
filed June 8, 2005 as the date they should begin paying the
parents.
 
    In an opinion dated June 7, 2004, an administrative law judge

found that, “The claimant has established by a preponderance of

the evidence that his parents should be compensated for nursing

services rendered for five and one-half hours per day at the

hourly minimum wage rate.”  In an opinion date June 8, 2005, the

Full Commission affirmed and adopted this finding, no further

appeals were filed.  The claimant now contends that his parents

are entitled to compensation for his care from the date he was

released to go home rather than from the date of the Full

Commission’s Opinion.  While I agree that res judicata would 

prevent the claimant from re-litigating an issue once decided,

the Full Commission has found that it is not a bar to a party

seeking to enforce a previous order.  See Cruse v. Kimberly-Clark

Corporation, Workers’ Commission Opinion E212457 (February 18,

1998).  I find that the claimant is seeking to enforce payment

for the services rendered by his parents rather than to re-

litigate the issue.  Pursuant to the administrative law judge’s
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finding pertaining to this matter in the June 7, 2004 opinion,

which was affirmed by the Full Commission, I find that the

claimant’s parent are entitled to compensation for the care of

the claimant from the date he was released to go home by his

doctor on March 14, 2003.         F. Constitutional Challenges

     The claimant filed a Motion to Recuse and a Brief in support

of said motion on March 14, 2007.  Therein, the claimant sought

recusal of this case being heard by Judge O. Milton Fine II, and

challenged, inter alia, the constitutionality of the Workers’

Compensation Act as it provides for administrative adjudication of

workers’ compensation claims.  At the time of the hearing, the

claimant did not renew this request.  However, the claimant’s

constitutional challenges have been rendered moot by Long v. Wal-

Mart Stores, Inc., ___ Ark. App. ___, ___ S.W.3d ___ (Ark. Ct.

App. Feb. 21, 2007).  

             FINDINGS OF FACTS AND CONCLUSIONS OF LAW  

1.  The Arkansas Workers’ Compensation Commission has        
          jurisdiction of the within claim.

2.  The employee-employer relationship existed at all        
          relevant times.

3.  That the claimant sustained a compensable injury on      
          January 29, 2003.

4.  That the claimant is permanently and totally disabled as 
          a result of his compensable injury.

5.  That the opinion dated June 8, 2005 of the Worker’s 
    Compensation Commission is final and constitutes    
    the law of the case in this matter.

    
     6.  The claimant’s parents are entitled to the State’s        
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         minimum hourly wage of $6.25 effective October 1, 2006. 

7.  The claimant is currently receiving medical care    
    that is adequate, reasonable and necessary for his  
    medical condition.  Therefore, his care should not  
    be modified. 

     8.  The claimant’s medical care is being adequately          
          monitored to assure the claimant receives adequate      
           medical and management.   
    
     9.  The claimant has failed to show a change/deterioration    
         in his physical condition.  Therefore, the claimant’s     
         current request for a modified van is barred              
         by the doctrine of res judicata.       

    10.  The claimant’s parents are entitled to be compensated     
         for the care rendered the claimant from the date he was   
         released to go home by his doctor on March 14, 2003.

    11.  The claimant’s constitutional challenges are rendered     
         moot pursuant to the Arkansas Court of Appeals ruling     
         in  Long v. Wal-Mart Stores, Inc., ___ Ark. App. ___,     
         ___ S.W.3d ___ (Ark. Ct. App. Feb. 21, 2007).             
               
    12.  The claimant’s attorney is not entitled a controverted    
         attorney’s fee because the applicable statue prevents     
         awarding an attorney’s fee on the basis of medical        
         benefits or services allowed.    
    
                            Award   

     The respondent is directed to pay benefits in accordance with

the Findings of Facts and Conclusions of Law set forth herein.  

IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/ml 
    
 


