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STATEMENT OF THE CASE

On October 16, 2006, the above-captioned claim was heard in Searcy, Arkansas

by Administrative Law Judge D. Franklin Arey.  Thereafter, due to Judge Arey’s departure

from the Commission, the claim was transferred to the undersigned.  A prehearing

conference took place on August 8, 2006.  The Prehearing Order following that conference

was admitted without objection as Commission Exhibit 1.  At the hearing, the parties

confirmed that the stipulations, issues, and respective contentions, as amended, were

properly set forth in the Order.

A. Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Claimant and Respondents added an additional stipulation, resulting in the following

three, which I accept:

1. Claimant was an employee of Respondent on January 10, 2006.
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2. Claimant was paid $7.00 per hour.

3. Respondent has controverted this claim in its entirety.

B. Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Amended to conform to the added stipulation, they are as follows:

1. Whether Claimant sustained a compensable back injury on January 10, 2006.

2. Whether Claimant is entitled to medical benefits, past and future.

3. What is Claimant’s average weekly wage?

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, which consists of the exhibits admitted at the

hearing and contained in the transcript; and having had an opportunity to review the

testimony of the witnesses called by Claimant and Respondent which are contained in the

transcript, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has failed to prove by a preponderance of the evidence an injury that is

established by medical evidence supported by objective findings.

4. The balance of the issues under this claim are moot.
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PRELIMINARY RULINGS

Motion to Dismiss

At the October 16, 2006 hearing, Respondent withdrew his Motion to Dismiss. 

Thus, that will not be dealt with any further.

CASE IN CHIEF

The evidence presented at the hearing was as follows:

Testimony

Claimant.  James K. Hendricks testified that on January 10, 2006, he was working

for Billy Whitener’s sawmill, which is located approximately three miles from Bradford,

Arkansas, toward Bald Knob.  At the time of the incident at issue, Claimant had been

working for Respondent off and on for approximately six years, and solidly for almost a

year.  Respondent manufactures lumber, which is stacked on pallets and shipped.

Claimant’s job was called off-bearing; he stood by the saw as the lumber came by, and he

took it and ran it down a manual roller.  He also cut the lumber into eight-foot lengths and

stacked it.  Two other men held jobs similar to Claimant’s.  Whitener, the owner of

Respondent, worked with of Claimant.

Claimant testified that his work day began at around 8:00 a.m. and ended around

noon.  Depending on the amount of product in inventory, he worked four or five days per

week.   In the three months preceding the incident in question, Claimant worked four days

per week mostly.  At the time of the incident in question, he was making $7.00 per hour.

Respondent paid the employees in cash, and withheld nothing.  The employer did not

provide Claimant with a year-end statement to reflect his compensation for the period.
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According to Claimant, he saw Dr. Scott Smith, a Chiropractor, in 1993 and 1994.

At the time, Claimant was working for Superior Antenna, manufacturing satellite dishes.

The dishes were seven-and-a-half to ten feet across.  His job was screening, to set in the

frame of the dish, place four pieces of screen on the frame, close the lid, and attach the

screens to the frame with screws.  The job involved a lot of stretching and bending over a

work table, and led to back and neck discomfort that caused Claimant to see Dr. Smith.

He went to Dr. Smith once a month until the middle of 1994, when he left for another job

and no longer experienced back problems.  That remained the case until January 10,

2006.

On that date, according to Claimant, he was by the power plant, which is the engine

that runs the saw at Respondent, when he fell and hurt his back.  At the time of the fall, he

had started the work day.  He was removing two tools used for his job–a cat hook and an

axe–and carrying them to where he worked when he slipped and fell.  The fall occurred

about ten feet from his work station.  The area where the fall happened is outside and is

not level; it features a mound of dirt about eight inches high that is designed to prevent

water from running back to where the workers stand.  The area was slippery or muddy at

the time.  Claimant testified that he fell backwards while carrying the tools over the mound

and hurt his tail bone.

Claimant testified that the fall was painful.  He developed a spot of numbness about

four inches by four inches in the center of his back, about eight inches above his belt line.

Before the fall, he never had discomfort in that area of his back, and had no back

discomfort before that point while working for Respondent.  
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 Ronnie Brown, a co-worker, saw Claimant on the ground.  No one that day

questioned whether Claimant had fallen.  After he got up, Claimant saw Whitener about

two steps from where he had fallen.  Claimant sat down, and Whitener told him, in

Claimant’s words,  “to just go ahead and sit down in there and wait.”  The back of

Claimant’s clothing was wet from the fall.  Claimant remained seated for four or five

minutes.  Then, he tried to help a co-worker move the four-by-fours.  However, after

throwing three or four of them, Claimant could no longer do it.  He stated that it “felt like I

had the weight of the world on my shoulders just driving down my back.”  Claimant testified

that he told Whitener about the fall, and that Whitener did not dispute it.  Whitener told him

to go into the structure where the tools were kept and to sit.  Claimant did as he was told,

but only felt relief when lying on the concrete floor.

Later, according to Claimant, he told Whitener that he needed to see a doctor.  He

testified that Whitener told him, “Tell them you fell someplace else and hurt yourself.”

Whitener allowed a co-worker named Junior to take Claimant to Claimant’s aunt and uncle,

and they in turn took him to the emergency room at White River Medical Center in

Batesville.

Claimant testified that he has no private insurance to cover this medical bills.  None

of the bills connected with the treatment for his fall have been paid.

After being off work for one week, Claimant returned to work for Respondent.  He

testified that he was able to handle all of his former duties with the exception of rolling the

twenty-eight-inch logs.  He worked four days that week.  The next Tuesday, Claimant

reported for work, but Whitener told him to take the rest of the week off and to think about
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working.  Claimant never worked for Respondent after that, and has not worked anywhere

else.

Claimant stated that the pain in his back has never gone away.  The pain and

stiffness have improved to a degree.  But his back is weaker now, and he gets fatigued in

that area more easily.  The treatment in the emergency room did not correct the problem.

And Claimant has had no medication other than what was given that day at the hospital.

But for the injury, Claimant feels that he would still be working for Respondent.

On cross-examination, Claimant admitted that, as he told Dr. Smith, he had had

back problems for eight to ten years prior to his employment at Superior Antenna, so he

did not know if that job was aggravating his condition.   At the time of his visit with Dr.

Smith, he had a fifty percent (50 %) range of motion in his back.

Claimant stated that during the years when he was not working full time for

Respondent, he was employed in local chicken processing plants in Batesville.  Those

jobs, which included catching chickens and hanging dead and live chickens for processing,

did not cause strain in his back.  He also worked for several companies where he hung

drywall and did framing.  He testified that the drywall work, which involved working with a

partner to lift and screw into place 40-lb. pieces of sheetrock, did not hurt his back.

Claimant testified that he has not worked since leaving Respondent, but simply

helps his aunt by mowing her yard with a push mower and buying groceries.

On the date of the fall, according to Claimant, he wore sweats and house shoes to

work instead of his usual uniform and boots because his wife would not let him into the

house to change.  The mound where Claimant fell had been there for a long time–he

helped make it.  And Claimant had experienced rain at the work site before.  However, the
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shoes he was wearing on the day of the fall had better traction than his work boots.  He

does not know if Whitener saw him fall.  Claimant testified that he never had sharp pain

in his back before the day of the fall.   What he had felt in his back before he attributed to

sore muscles.

Claimant testified that he did not think it was fair for Respondent to pay for anything

other than his medical bills.

Ronnie Brown.  Called by Claimant, Brown testified that on January 10, 1996, he

was a co-worker of Claimant for Respondent.  A man named Junior was another co-

worker.  Brown did not know of Claimant having any problems making him unable to carry

out his work duties prior to the January 10, 2006 fall.  While he did not witness Claimant

fall, Brown testified that he saw him on the ground after the alleged fall.  He saw him lying

on his back about five feet away from the mound.  The ground was wet and slippery that

day.  And he observed the back of Claimant’s clothing to be soiled.  Brown then saw

Claimant go and sit on the four-by-four lumber for awhile before he “vanished.”  According

to Brown, Claimant was not having any difficulty carrying out his duties prior to the alleged

fall.

On cross-examination, Brown confirmed that Claimant came to work that day

wearing sweat pants and house slippers.  That was the first time he had come to work

dressed like that.  Claimant had told Brown in the past about his back problems.  Claimant

had trouble with muscle spasms in his back, which would make it “catch.”  At times,

Claimant while working had complained about his back hurting him.

Billy Whitener.  Called by the Respondent, Whitener testified that he is the owner

of the sawmill in question; that he does business as Whitener Company.  Both Claimant
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and Brown worked there as part-time employees.  He agreed that Claimant was correct in

his testimony regarding his time of service for Respondent.  In addition to working at the

mill, Claimant also performed jobs for Whitener at his home, including cutting his grass and

helping with his peach trees.  Those odd jobs only comprised a small portion,

approximately fifteen percent (15%), of his work time for Respondent.  Whitener confirmed

that on the day in question, Claimant came to work wearing sweat pants and house shoes

that looked like moccasins.  To Whitener’s knowledge, Claimant had never fallen while

working in his regular footwear, boots.

Whitener testified that on date at issue, he saw Claimant attempt to sit down, lose

his balance, and fall backwards.  Claimant hollered loudly at the time.  He was at the

slippery place, the ridge, when he attempted to squat down and appeared to lose his

balance.  Whitener did not observe Claimant fall.  He had Claimant come in and sit beside

the stove.  He then had Junior take Claimant to Claimant’s uncle’s house.  Whitener stated

that he believed that Claimant was pretending to be hurt.  Whitener denied that he told

Claimant to lie about what had happened.    

After Claimant returned from being off of work, he worked approximately one week.

Whitener testified that while Claimant was complaining of stiffness in his back, he did not

appear to be in any great pain.

On cross-examination, Whitener testified that he allowed Claimant to work at his

house because he needed the money.  He could not recall an instance where Claimant

had missed work because of his back prior to the incident at issue.  Whitener admitted that

he did not send Claimant home from work that day for being improperly dressed.  He also

admitted that something had happened while Claimant was taking the cat hooks and axe
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toward the work place.  He stated that he had Junior take Claimant to his uncle’s house

even though Claimant was screaming that he wanted an ambulance.

Whitener admitted that he did not obtain workers’ compensation coverage until after

this incident, when it came to the attention of the Commission.    He also admitted that

even though he believed that Claimant staged the fall, he allowed him to return to work.

Records

The medical records of Claimant that were introduced at the November 28, 2006

hearing reflect that Claimant sought treatment at the White County Chiropractic Clinic

beginning in 1993 for a “stiff and sore back & neck.”  An x-ray examination on September

15, 1993 revealed, inter alia, decreased disc space in L-1-2 and L-2-3, sublaxation in C-4

and C-5 and L1 to L-4, and mild Lumbar Lordosis.

At the time he presented to White County Medical Center’s emergency room on

January 10, 2006, the date of the alleged fall, Claimant complained of decreased range

of movement and pain in his lower back, which he rated as a nine (9) on a scale of one (1)

to ten (10).  He described the pain, as sharp, stabbing and aching, which radiated to both

legs.  An assessment found midline tenderness in the middle back area and paraspinal

tenderness in the right mid-back and lower back areas.  Claimant was given intramuscular

injections of Toradol, Norflex and Demerol, along with one Flexeril tablet and one Lorcet

tablet.

A CT scan of his lumbar spine without contrast on January 10 found the following:

1. Mild wedge compression fracture of L1 could be acute but there is no
involvement of the spinal canal.

2. Mild generalized hypertrophic changes.
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1. Old mild T12 compression fracture.

A lumbar spine series x-ray with oblique views conducted the same day showed:

1. Slight wedging of L1 could be old or acute.

2. Minimal hypertrophic changes.

ADJUDICATION

A. Compensability

Ark. Code Ann. § 11-9-102(4)(A) (Repl. 2002) defines "compensable injury":

(i) An accidental injury causing internal or external  physical harm to the body
. . . arising out of and in the course of employment and which requires medical
services or results in disability or death.  An injury is "accidental" only if it is caused
by a specific incident and is identifiable by time and place of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  "Objective findings" are those findings which cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16).  If the claimant fails to

establish by a preponderance of the evidence any of the requirements for establishing

compensability, compensation must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 129-30, 938 S.W.2d 876 (1997); Bivens v. Conagra Poultry, 2006 AWCC

57 (Mar. 26, 2006).

Claimant cannot establish compensability because of the absence of medical

evidence supported by objective findings.  As noted above, the medical records adduced

at the hearing included assessments of tenderness when Claimant presented at the

emergency room on the date of the incident at issue.  However, in Kimbrell v. Ark. Dept.

of Health, 66 Ark. App. 245, 248-49, 989 S.W.2d 570 (1999), the court held that
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tenderness cannot constitute an objective finding because it “is measured by the patient’s

subjective reaction to stimuli, and can be controlled by the patient.”

The records also reflected the following findings of Claimant’s CT scan: (1) a “[m]ild

wedge compression fracture of L1 could be acute”; (2) “[m]ild generalized hypertrophic

changes”; and (3) an “[o]ld mild T12 compression fracture.”  Of the two findings that could

point to a compensable injury, (1) and (3), the first is equivocal (i.e., it “could be acute”),

and the third is an old injury.

As for the lumbar spine series, the impressions were: (1) “[s]light wedging of L1

could be old or acute”; and (2) “[m]inimal hypertrophic changes.  The pertinent finding for

purposes of establishing an injury, the first, is phrased even more equivocally that it was

as a result of the CT scan.  Quite simply, none of the above establishes the existence of

objective findings supporting medical evidence of such under the preponderance of the

evidence standard.

The final diagnosis of Claimant in the emergency room record is listed as

“compression fracture.”  And the discharge lists “FRACTURED VERTEBRA.”  However,

when arrayed against the lack of documentation in the record for this other than the CT

scan and x-rays–which were inconclusive regarding whether the L1 injury was old or acute

and clear that the T12 fracture was old–it would require speculation and conjecture to

interpret these as objective findings.  Speculation and conjecture cannot serve as a

substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979); Gregory v. State Hwy. & Transp. Dept., 2006 AWCC 23 (Feb. 7, 2006).

As noted previously, Claimant was given Flexeril at the emergency room.  And the

undersigned is aware of the Arkansas Supreme Court’s decision in Fred’s, Inc. v.
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Jefferson, 361 Ark. 258, ___ S.W.3d ___ (2005).  In Fred’s, the court affirmed a

Commission finding that there were objective findings to prove the claimant’s injury.  There,

the claimant when presenting for medical treatment complained of muscle spasms in her

back.  The records reflected that she was thereafter prescribed Flexeril, among other

things.  In holding that the providing of the prescription was itself objective medical

evidence, the court held that “a reasonable inference from the chronology of events is that

the medication and physical therapy were prescribed to aid [claimant] and to treat her

injury.  Any other construction of these events does not withstand scrutiny or pass the test

of reasonableness.”  361 Ark. at 264-65, ___ S.W.3d at ___.

However, two material features distinguish Fred’s from the claim at bar.  First, in

Fred’s it was “undisputed that [claimant] sustained an actual injury at work . . . .”  Id., 361

Ark. at 264, ___ S.W.3d at ___.  Here, however, an injury has not been established to tie

in to the prescription of Flexeril.  Second, the claimant in Fred’s presented with a complaint

that could be corroborated by objective medical evidence: back spasms.  Id.  In the claim

at hand, however, Claimant did not make any complaint that might otherwise constitute a

finding of something beyond Claimant’s voluntary control.  The complaints were only of

pain, tenderness and decreased range of movement–all of which are subjective.

In sum, Claimed has failed to prove an injury that is established by medical evidence

supported by objective findings.  Irrespective of his ability to establish the other criteria of

a compensable claim, he cannot meet his burden under this issue.

B. Remaining Issues
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Because of the above finding, the balance of the issues under this claim–the

amount of Claimant’s average weekly wage and his entitlement to medical benefits,

temporary total disability benefits and attorney’s fees–are moot and will not be addressed.

CONCLUSION

Because Claimant has failed to prove the presence of objective findings, he cannot

establish compensability.  The balance of his issues are thus moot.  Therefore, his claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


