
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F201657

JESSE HENDERSON, EMPLOYEE CLAIMANT

POOL FISHERIES AIR FREIGHT, INC., EMPLOYER RESPONDENT

AMERICAN HOME ASSURANCE COMPANY
c/o AIG CLAIM SERVICES (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED AUGUST 3, 2007

Hearing before Administrative Law Judge Barbara Webb on May 7, 2007, in Little
Rock, Pulaski County, Arkansas.

Claimant appeared PRO SE.

Respondents represented by Ms. Carol Lockard Worley, Attorney at Law, Worley,
Wood & Parrish, P.A., Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on May 7, 2007, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on April 10, 2007.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on February 4,

2002, when claimant sustained bilateral compensable injuries to his

elbows.

3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $425.00 for temporary total disability and

$319.00 for permanent partial disability benefits.

4. The claimant received a 7% permanent partial impairment rating to

his left arm which rating was accepted and paid by the respondents.

5. The last payment of permanent partial disability benefits was on

October 9, 2002.

6. The hearing request for additional benefits was submitted on

December 13, 2006.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. The claimant’s entitlement to additional benefits.

2. Whether the statute of limitations has run with regard to this matter.

3. Claimant has reserved all other issues.

CONTENTIONS

The claimant contends he is entitled to additional benefits, including radial

head replacement surgery.

The respondents contend that all appropriate benefits have been paid with

regard to this claim, that the last medical expenses paid on this claim are associated
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with treatment dated July 22, 2002, and that no indemnity benefits were paid

beyond October 9, 2002.  Therefore, it is respondents’ contention that the statute

of limitations has run with regard to this matter.  Alternatively, respondents contend

that additional medical treatment is not reasonable and necessary and that the

medical documentation does not support entitlement to either additional medical

benefits or indemnity benefits.  Respondents further contend that any additional

medical treatment or surgical recommendations at this juncture is pure speculation

and not deemed reasonable and necessary medical care.

The record consists of a one volume transcript of the May 7, 2007, hearing,

consisting of the testimony of Jesse Henderson, and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (April 16, 2007 Letter); Claimant’s Exhibit No. 2 (November 14, 2007 Letter);

Respondents’ Exhibit No. 1 (medical records); and Respondents’ Exhibit No. 2 (non-

medical exhibits).  In addition, I have blue-backed a copy of a May 8, 2007 letter

submitted by respondents’ counsel withdrawing her objection to claimant’s exhibits

and a May 11, 2007, letter from this Administrative Law Judge reflecting that the

claimant’s exhibits would be received into evidence without objection.

FACTUAL BACKGROUND

Claimant is 41 years of age (b.d. November 22, 1965).   He graduated high

school and completed an associate degree in Science at Southern Technical

College.  He is currently employed by Wattensaw Bait Company as a long-haul

truck driver carrying fish to wholesale suppliers.  He was previously employed by

Pool Fisheries performing similar work duties as a long-haul truck driver.  He worked
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for Pool Fisheries for nine years and for other employers driving fish trucks for over

sixteen years.  

Claimant was injured on February 4, 2002,  when he slipped on ice on a walk

board due to freezing temperatures in Ohio while loading fish.  He regained

consciousness and got directions to the hospital.  His co-driver took him to the

emergency room at Upper Valley Medical Center in Troy, Ohio.  After undergoing

x-rays, both arms were placed in partial temporary casts and slings and he was

prescribed pain medication.  He was driven to Detroit, swapped drivers, and rode

back to Lonoke, Arkansas, on a returning truck.  Upon his arrival, he was seen

immediately by Dr. Nguyen.  He was examined and underwent another set of

x-rays.  After attempts to repair his left elbow failed, he underwent surgery for the

placement of a radial head replacement.  The right arm was placed in a cast and

allowed to heal on its own.  He remained off work approximately two to three

months.  He returned to work at Pool Fisheries on light duty on March 24, 2002, and

continued to work there until August 30, 2006.  He was released from Dr. Nguyen’s

care on June 12, 2002, and returned to full duty work.  He explained that his right

arm recovered 100 percent, but that there was a certain degree of pain associated

with the left elbow.  He elected not to go on any permanent pain medication.  He

explained that as the elbow wears, the replacement head and the cartilage around

the replacement gets slack movement and eventually wears out.  In August, the

doctor reported that he had reached maximum medical improvement with full range

of motion in his right arm and limited range of motion in his left arm.  He explained

that he has a “durable medical prosthesis” and that it wears out.  In the winter of
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2006, he noticed popping and cracking when he moved the elbow and that the

elbow locked up if he held his arm in a position for a long time performing tedious

work.  He contacted Dr. Nguyen and was told that  worker’s compensation denied

coverage.  His purpose for the appointment was to have the left elbow x-rayed and

checked out. He explained that his other medical insurance denied coverage due

to the fact that it was a worker’s compensation injury and was permanently

excluded.  He explained that at the time he received the check in October from AIG,

he contacted them because he knew that the radial head replacement would have

to be replaced in the future.  He explained that AIG told him that it was not their

responsibility because a durable medical prosthesis is covered under your regular

health care insurance.  He testified “So I – instead of pursuing it further, I took

everyone at their word.  And then I found out years down the road that it’s not

covered, they excluded it.  Arkansas Blue Cross excluded it.”  He testified that Pool

Fisheries provided the regular health care coverage through Blue Cross/Blue Shield.

He explained that if he had not been told that it would be covered, he would have

contacted an attorney to make sure his claim would stay open and would not have

accepted the check.  He said that AIG told him the check was to cover a certain

percentage of permanent disability and was not a settlement check to close the

claim.  He testified that he asked AIG what would happen later when he needed the

replacement and was told by AIG that if he had any problems in the future, his

insurance would pay for it.  

Henderson testified that he had no prior injuries or problems with his arms

or elbows.  He explained that when he changed employment in the fall of 2006, he
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changed insurance policies but not insurance carriers.  He spoke with the adjuster

and was told that because his elbow was workers’ comp related, that the new policy

would not pick it up.  He did not make any efforts to get any additional medical

treatment until December of 2006.  He explained that he was seeking a follow-up

exam with Dr. Nguyen to see the status of his elbow and the future potential

replacement cost.

DISCUSSION

I. STATUTE OF LIMITATIONS

Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for filing a claim

for additional benefits.  In cases where any compensation has been paid, the claim

for additional compensation, including disability or medical, will be barred unless

filed within one year from the date of the last payment of compensation or two years

from the date of the injury, whichever is greater.  Ark. Code Ann. § 11-9-702 (b)(1).

When the claimant submits a timely request for additional benefits that is never

acted upon, the statute of limitations is tolled.  Barnes v. Fort Smith Public Schools,

___Ark. App. ____, ____ S.W.3d ____ (May 17, 2006); Eskola v. Little Rock Sch.

Dist., ____ Ark. App. ___, ___ S.W.3d ____(Nov. 30, 2005); Dillard v. Benton Co.

Sheriff’s Office, 87 Ark. App. 379, ___ S.W.3d ____(Sept. 22, 2004); Spencer v.

Stone Container Corp., 72 Ark App. 450, 38 S.W.3d 309 (2001); Bledsoe v.

Georgia-Pacific Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984).  

In this case, the claim was accepted as compensable and benefits were paid.

The evidence further demonstrates that no benefits were paid after October 9,

2002.  Two years from the date of injury would have been February 4, 2004.  One
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year from the last payment of benefits would have been October 9, 2003.

Henderson did not make a claim for additional compensation until December of

2006.  Therefore, respondents assert that  the claim is barred by the statute of

limitations.

Henderson contends to the contrary that he relied on the statements of the

AIG representative that told him that any replacement prosthesis and additional

medical treatment would be covered by his personal health care insurance provider.

He contends but for those statements, he would have sought the advice of counsel

and continued to seek medical attention at least once a year or as needed to protect

his claim since he was aware a replacement would be needed in the future.  

Ark. Code Ann. § 11-9-702 (b)(2) provides, in pertinent part:

The time limitations of this subsection shall not apply to crutches,
ambulatory devices, artificial limbs, eyeglasses, contact lenses,
hearing aids, and other apparatus permanently or indefinitely required
as the result of a compensable injury, where the employer or carrier
previously furnished such medical supplies, but replacement of such
items shall not constitute payment of compensation so as to toll the
running of the statute of limitations.

In this case, the claimant seeks an medical evaluation and replacement of

a “durable medical prosthesis” – the radial head – in his left arm.  This is clearly a

medical device which “is permanently or indefinitely required” as a result of his

compensable injury in 2002.  It not disputed that the carrier previously furnished the

medical device when it was originally placed in his left arm.  Therefore, I find that

based on the clear language of Section 702,  the claim for the requested medical

evaluation and replacement durable medical prosthesis is not barred by the statute

of limitations. 
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II. ESTOPPEL

Alternatively, if the statute of limitations is applicable to the claim, after

consideration of the evidence, I also find that claimant has established sufficient

evidence so that the respondents should be estopped from asserting the defense

of Statute of Limitations.  In order for estoppel to apply, certain elements must be

satisfied.  Those elements are set out in Snow v. Alcoa, 15 Ark. App. 205, 691

S.W.2d 194 (1985), as follows:

(1) The party to be estopped must know the facts;

(2) He or she must intend that his or her conduct shall be acted upon
or must act so that the party asserting the estoppel has the right to
believe the other party so intended;

(3) The party asserting the estoppel must be ignorant of the true facts;

(4) The party asserting the estoppel must rely upon the other party’s
conduct to his or her injury.

In this case, the claimant testified that he specifically discussed the need for

future medical treatment with the AIG claim representative before he cashed the

check he received for permanent partial disability.  He was told that the check was

not a settlement and that any need for further treatment would be provided by his

personal health coverage also provided by the employer.  It was not until he

scheduled his appointment with his authorized treating physician that he learned

that the claim was being denied.  Certainly, the insurance carrier was not under the

impression that claimant would not require further medical treatment.  Under these

circumstances, it was entirely reasonable for the claimant to conclude that it was

unnecessary to file a formal claim with the Commission.  Therefore, I find that the
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preponderance of the evidence clearly supports that respondents should be

estopped by their representations and course of conduct from invoking the benefit

of the statute of limitation.  Safeway Stores, Inc., et.al. v. Lamberson, 5 Ark. App.

191, 634 S.W.2d 396 (Ark. App. 1982); Ashcraft v. Hunter, 268 Ark. 946, 597

S.W.2d 124 (Ark. App. 1980).

III. REASONABLE AND NECESSARY TREATMENT

Respondents contend alternatively that the medical treatment is speculative

and therefore not reasonable or necessary.  That argument simply makes no sense.

Clearly, the medical evaluation will determine if the claimant needs a replacement

radial head procedure.  Based on the medical evidence presented and the fact that

the medical treatment sought is identical to the medical treatment previously

furnished without controversion and was clearly anticipated by the authorized

medical provider, I find that the medical evaluation and replacement procedures

constitute reasonable and necessary treatment. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on February 4,

2002, when claimant sustained bilateral compensable injuries to his

elbows.

3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $425.00 for temporary total disability and

$319.00 for permanent partial disability benefits.



- 10 -Henderson - F201657

4. The claimant received a 7% permanent partial impairment rating to

his left arm which rating was accepted and paid by the respondents.

5. The last payment of permanent partial disability benefits was on

October 9, 2002.

6. The hearing request for additional benefits was submitted on

December 13, 2006.

7. One year from the last payment of benefits would have been October

9, 2003.  

8. Based on the preponderance of the evidence, I find that the claim for

a medical evaluation and replacement radial head procedures are not

barred by the statute of limitations.

9. Based on the preponderance of the evidence, I find that the

respondents are estopped from asserting the statute of limitations to

preclude the treatment sought by claimant.

Based on the preponderance of the evidence, I find that the medical

evaluation and medical treatment to replace the radial head in claimant’s left elbow

is reasonable and necessary medical treatment.

   AWARD

The respondents are hereby directed and ordered to pay benefits in

accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.
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See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

                                                         
BARBARA WEBB
Administrative Law Judge


