BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F609140
DENVER L. GULLEY, EMPLOYEE CLAI MANT
CTY OF MOUNTAI N HOVE, EMPLOYER RESPONDENT
ARKANSAS MUNI Cl PAL LEAGUE,
WORKERS' COWVPENSATI ON TRUST, CARRI ER RESPONDENT
OPINION FILED May 11, 2007

Hearing hel d before ADM NI STRATI VE LAW JUDGE CHANDRA HI CKS, in
Harri son, Boone County, Arkansas.

Cl ai mant was represented by the HONORABLE Gary Davis, Attorney at
Law, Little Rock, Arkansas.

Respondent was represented by the HONORABLE Chris Bradl ey,
Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon March 1,
2007, in Harrison, Arkansas. A Prehearing Order was entered in
this case January 3, 2007 This Prehearing Order set forth the
stipulations offered by the parties and the issues to be
litigated, as well as their contentions.

The foll owi ng stipulations were submtted by the parties and
are hereby accept ed:

1. The enpl oyee-enpl oyer-carrier rel ationship existed
on August 10, 2006.

2. The claimant is entitled to a conpensation rate of
$403.00 in the event the claimis found to be
conpensabl e.

By agreenent of the parties, the issues to be litigated



were limted to the foll ow ng:

1. Conpensability.

2. Medical expenses.

3. Tenporary total disability conpensation.

4. Controversion and an attorney’s fees.

Al'l other issues are reserved.

Wth respect to the foregoing issues, the clainmant contends
he suffered a heat stroke on August 10, 2006 while working. He
seeks paynent of nedical expenses, tenporary total disability
benefits from August 11, 2006 to a date yet to be determ ned, and
attorney’ s fees.

The respondent contends there are no objective nedical
findings to substantiate a conpensable injury as required by Ark.
Code Ann. §11-9-102.

The docunentary evidence subnmitted in this case consists of
t he Conmi ssion’s Prehearing Order, which has been narked as
Comm ssion’s Exhibit No. 1. The claimant’s Prehearing
Questionnaire was narked as C aimant’s Exhibit No. 1, Docunentary
Medi cal Evidence was marked as Claimant’s Exhibit No. 2. The
respondent’s Prehearing Questionnaire was marked as Respondent’s
Exhibit No. 1. The claimant’s oral deposition was entered as
Respondent’ s Exhibit No. 2.

The cl ai mant objected to work-rel ated docunentati on and

docunentation relating to all eged work-place discrimnation being



introduced into evidence. The claimnt’s objection was
sust ai ned, therefore, these docunents have been proffered.

The followi ng witnesses testified at the hearing: Sharl ot
@l l ey, the claimant, Robert Thiel, John Beebe, and Johnny Dewey.

DISCUSSION

During the hearing, the claimant’s wfe, Sharlot CGulley,
gave testinony. She denied the clainmant had prior problens with
slurred speech and di zziness prior to the incident of August 10,
2006. According to Ms. @uilley, the heat index on the day of the
wor k incident was 109 degrees in Batesville. She testified that
after being treated at the energency room once the clai mant
arrived hone, his problenms with slurred speech after several days
was not as pronounced or noticeable, and that the bal ance probl em
has gotten better although he still is not 100 percent.

She testified a couple of days after the incident, the
cl ai mant had continued problens with slurred speech, which caused
himto seek treatnment fromhis famly doctor, Dr. Burton

Ms. GQulley essentially testified that the clai mant has
probl ens processing information, remenbering things, and he
suffers from headaches. She testified the claimant is totally
different since his work incident.

According to Ms. Qulley, when the clainmant’s work inci dent
t ook place, he had been perfornming his job duties two and-a-half
days, and before that, he had been working as the assistant

supervisor at the Water Treatnment Plant, which was pretty nuch



indoors. She testified that it would have been unusual
circunstance for the claimant to be out in the heat for an
ext ended period of tine.

On cross exam nation, Ms. Qulley admtted that John Dewey
and Robert Thiel were there when she arrived at the energency
roomon the day of the incident. Ms. Qlley did not recall what
station she was |istening to when she heard the reading for the
tenperature. She essentially admtted the respondent paid for
one of her husband’s visit with Dr. Spanos and the EEG st udy,
whi ch was normal. She also admitted the results of the MR were
normal . According to Ms. Qulley, prior to the incident, her
husband was taking a very | ow dose of Paxil for depression, which
he had been taking at |east since January of 2006.

She admitted the claimant had to work out in the heat when
he worked at the Water Treatnent Plant. Ms. Gulley further
admtted in July of 2006, the claimant had to work building or
finishing off a storage shed that was not air conditioned.

The cl ai mant al so gave testinony during the hearing. The
claimant, age 47 (7/28/59) is a high school graduate, and is
licensed as a waste water operator. He has prior work experience
of approximately 20 years in Mouuntain Viewwth 15 of those years
being at the water plant, as the remai nder of the tinme he worked
for the city on water lines and other things. According to the
claimant, he petitioned to be noved to Muuntain Honme and went to
work for the Water Treatnent facility, in 2003. According to the

cl ai mant, he worked continuously for the respondent until this



ci rcunstance in August of 2006. The claimant testified he was
termnated fromenploynent with the respondent sone tinme in 2007

As to the August 10, 2006 incident, the claimnt testified
he was working on the Vac-Con truck, fromwhich he used a big
hose (which is somewhat simlar to a vacuumwith a jet rodder
pressure on it) to unstop sewer lines. The claimant testified he
had been assigned to this type of work a couple of days. Prior
to this, the claimant testified he worked as an assi stant
supervisor at the Water Treatnent Plant. The claimant testified
when he worked this job, he generally did not have to get out in
t he heat unless he wanted to, as he had been an assi stant
supervi sor pretty much since 2003.

The claimant testified the job where he had to be out in the
heat consistently, he had worked only a couple of days.
According to the claimant, on the day of the incident, he was
wor ki ng out on the street, on the pavenent where the manhol e
cover would be in a subdivision. The clainmant testified it was
hot and he started to have sonme problens, as he felt weak and got
a really bad headache. According to the claimant, he was working
wi th John Beebe, as they started around 8:00 a.m that norning.
He testified when they went to the warehouse for |unch, he was
feeling “pretty wore down,” but he did not tell M. Beebe or
anybody at that tinme he was having problens. However, after his
| unch break, although the claimant was feeling worse, he was able
to resune his duties and did not have to get down in the manhol e.

The claimant testifi ed:



A. | never got all the way down in no manhol e.

Q You just put the hose down into it, is that right?
A. Yeah. | had to - - one tine | couldn’t get it out,
the hose. It was stuck.

Q So how did you get it unstuck?

A Well, | couldn’'t shake it | oose.

Q Was this after |unch?

A.  Yeah.

Q Okay. So how did you get it |oose?

A. | just lowered nyself down in there about that
deep.

Q About to your chest?

A Wth ny arnms and kicked it - - | kicked the hose
and with that angle it - - pulled it out of the line in
the bottomand then | lifted nmyself out and pulled the
hose out.

Q So you were able to get it | oose like that?

A. Yeah.
didn't -
Q Ckay.
A

| didn’t go all the way down in there. It
it didn’t have no steps.

So then how were you feeling?

wasn’t feeling very good.

Q \Were you staying there at the job site or |eaving?

A Wl
were finished with it.

Accor di ng

got water.

He

because he did

at this point,

sweat i ng.

The

we finished that manhole. That’'s when we

to the claimant, he thinks that they next went and

denies telling M. Beebe how he was feeling
not want to conplain. According to the claimnt,
he had quit sweating, as he was soaked from

claimant testified they went back to the warehouse



and that is when he told M. Beebe he could not do any nore.
According to the claimant, he wal ked around the warehouse and got
“sicker and sicker,” as he went to the bathroomand tried to
throw up. The clainmant testified he was taken to the energency
room by Robert (Thiel), treated and rel eased hone a few hours

| ater.

Since this tine, the claimant testified he has been under
nmedi cal care and has not been released to return to work. The
claimant admtted to undergoi ng a neuropsychol ogi cal eval uati on,
and to recently taking another one in Decenber. According to the
clai mant he is supposed to take another one | ater on.

Prior to being assigned to the vac-truck, the clai mant
testified he was not required to go out in the heat very often.
The claimant testified he currently has problens wth headaches,
nunbness in his hands, his eyes bother him and he has occasi onal
nunbness in the left cheek. According to the claimant, his eyes
bother himin direct bright sunlight, and are now dry.

On cross exam nation, the claimnt denied he was having
problenms with depression before the events of August 10, 2006,
but admtted to taking Paxil before August 10, 2006. According
to the claimant, he was taking this nmedication for other reasons.
He al so admtted to being previously treated for hypertension.
The claimant admtted that in his job as assistant supervisor for
the Water Treatnment Plant, they would pretty nmuch watch TV, cook
eat, and do whatever they wanted to do. He admtted that while

wor king on the shed in July of 2006, it did not have air



conditioning. Specifically, the claimant testifi ed:

Q You had to work out in the heat in July of 2006
didn't you?

A. | worked a few days on there on and off for an hour
or two a day.

Q Staying in there an hour at a tinme, or two hours,
is that what you are telling us now?

A No. | said a day.

Q So one or two hours a day but - - is that what you
are saying?

A. | worked down there one or two hours a day.

Q Every day, right? Every work day?

A.  No.

Q So how often would you be out there working in that
shed?

A | don't - - | don't really know how long at a tinme

we woul d be there.

The claimant admtted that on August 10, 2006, he woul d work

on a nmanhol e and then get back into the air conditioned truck and
travel to the next nmanhole. He also admtted to having a bottle
of water, which he was able to drink. According to the
claimant, on the day of the incident, he had to get down into two
manhol es. The claimant admitted to breathing in funes, but was
unsure as to whether it was of such a nature so as to require him
to wear protective gear. The clainmant subsequently testified
that the fumes did not require protective gear.

Robert Thiel, testified on behalf of the respondent.
According to M. Thiel, he is enployed by the city of Muntain

Hone as the sewer foreman, as he is in charge of all the sewer
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mai nt enance and sone new construction. He testified he keeps
special gas nonitoring equipnent in his truck (it nmonitors
dangerous gases in manholes), which is used if a worker needs it
while in working on a nmanhol e.

M. Thiel admitted to transporting the claimant to the
hospital on the day of the incident. He testified that while
bei ng transported, the clainmant did not nake any conplaints or
stat enent about his condition, nor did he vomt, collapse into
unconsci ousness or have muscle tw tching or shaking.

On cross examnation, M. Thiel admtted it was very hot on
t he day of the incident.

M. John Edward Beebe testified on behalf of the respondent.
He is enployed by the city of Mountain Home/the respondent, as a
Vac- Con operator (conbination vacuumjet rodder), which is used
primarily for tank and pipe cleaning. He also admtted the heat
i ndex ranged between 95 and a 100 on the day of the incident.

M. Beebe admtted he observed the claimant drinking water on the
day of the incident, and he also testified the claimant refilled
his water bottle while on break. He also noted that the truck
was air-conditioned, and in full use on the day of the incident.

M. Beebe testified the claimnt did not get into a nmanhol e.

According to M. Beebe, the previous enployee who worked with him
did not get into a manhole during the three-year-period they

wor ked together. He also testified it would be highly unusual

for an assistant to get in a manhole. M. Beebe deni ed having

| aughed at the claimant as he clinbed out of a manhole. He
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further denied having noticed any changes in the claimnt’s skin
such as redness and bl ot chi ness.

He testified:

Q You told us that M. Qulley had at least two liters

of water. | believe one was before break and one was

after break.

Did he have any water - - another liter of water
after lunch?

A. Yes. He did.

Q Wuld that be the extent of it or did he have yet
nor e?

A. No. He had one in the norning, early norning. And
then he had one after break. And then when we went
back to work he drank anot her one.

Q D dthe two of you stop sone place where Coca- Col a,
or 7-up, or some drink |ike that coul d be purchased?

A. | believe we went to Coll ege Station.
Q DdM. @lley buy a drink like that?
A.  He bought water.

On cross-exam nation, M. Beebe admtted he did not pay

close attention to the claimnt’s skin.

Johnny Dewey gave testinony on behalf of the respondent. He
wor ks for the respondent as assistant director, as he assists the
director with any problens pertaining to the waste water, \Water
Treatment plant or the distribution out in the field. According
to M. Dewey, there were tinmes when working at the Water
Treatnment the claimant woul d have to get outside in the el enents
to do his job. He testified the claimnt would have to help do

mai nt enance, repair, watch the flow rates and chem cal feeds to

10



the plant, clinb water tanks to replace lights, do inspections on
tanks, crawl down in a pit to do inspections and nai nt enance, and
MDW.

On cross-exam nation, M. Dewey admtted the job on the Vac-
Con truck is conpletely different than the job the claimant had
before, but pretty much required the same anount of outside work.

The claimant first sought emergency roomtreatnent for
possi bl e heat exhaustion on August 10, 2006 at Baxter Regi onal
Medi cal Center under the adm nistration of Dr. Philip Sadler
Physi cal exam nation, review of systens, and diagnostic studies
reveal ed the foll ow ng:

CH EF COVPLAI NT: Possi bl e heat exhausti on.

HPl: This is a 47-year-old white nale, who was working
out in the heat, states that he began feeling weak,
getting nauseous, apparently stopped sweating. He
vom ted and started having a severe headache. Denies
ot her conpl ai nts.

REVI EW OF SYSTEMS: Negative, except as bel ow
CONSTI TUTI ONAL: No fevers, chills.

CARDI OPULMONARY: No chest pain, shortness of breath.
NEUROLOG CAL: No di zzi ness.

PAST MEDI CAL, SURG CAL, SOCI AL, MEDI CATI ONS, AND
ALLERA ES: Per nurse’s notes revi ewed.

FAM LY H STORY: Negati ve.

PHYSI CAL EXAM NATI ON:

VI TAL SI GNS: Per nurse’s notes reviewed.

GENERAL: Wel | -devel oped, well-nourished, white male in
no apparent distress.

NEURO Alert and oriented x3. Cranial nerves 2 through
12 grossly intact. Good strength and range of notion
and equal bilaterally.

PSYCH: Normal affect.

SKIN: Pink and dry.

HEENT: Nornocephalic, atraumatic. Pupils equal, round,
reactive to light and accommodati on. Extracul ar
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novenents intact. Nasal passage clear. O opharynx
cl ear.
NECK: Suppl e wi thout |ynphadenopat hy.
CV: Regular rate and rhythm w t hout nurnurs, gall ops,
or rubs.
LUNGS: Clear to auscultation bilaterally.
ABDOVEN: Soft, nontender, non distended. Positive
bowel sounds. No pal pabl e masses.
EXTREM TI ES: Wt hout cl ubbing, cyanosis, or edena.
DI AGNOSTI C STUDI ES: Chest x-ray NAD. EKG reveals a
normal sinus rhythm no ST el evation or depression.
CBCis normal. CMP is normal. Cardiac markers are
normal . Coags nornmal .

Therefore, the claimnt was treated and rel eased with

I nstructions to take frequent breaks during hot days and drink

pl enty of fluids.

The cl ai mant was seen by Dr. Burnett on August 11, 2006 due
to synptons which included, tingling on the left side of his face
and left arm and jittery/shaky feeling. H's assessnent was heat
exhaustion, for which he recommended fluid replacenent and that
the claimant stay out of the sun. He also instructed the
claimant to stay of work until August 15, 2006.

On August 14, 2006, the claimant was seen at the energency
room of Baxter Medical Center due to |eft-sided face nunbness,
| eft arm nunbness, |eft arm pain, weakness and di zzi ness. The
foll ow ng was reported:

CT head is negative. Chest x-ray is negative. EKG
reveal s normal sinus rhythm no ST el evation; there may

be very slight ST depression in I, Ill and a VF with
inverted T-waves in lead Ill only. CBCis nornmal. CWM
is normal. Cardiac narkers are nornmal. Coags are

nor mal .

ASSESSMENT:

1. Left armand face nunbness.
2. Left arm pain.
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3. Weakness.

PLAN: Di scussed patient with Dr. Shelley Warr, who is
on for Dr. Bruton. She requests that since this is or
Is not clearly related to heat-related illness, she
woul d prefer that he be admitted through his prinmary
care doctor, and if it is found that it is heat

related, this can be worked out later. Discussed
patient with Dr. Bruton, who agrees with admtting him
to the hospital, rule himout with cardiac enzynes. He
assunes care on arrival to the floor

On August 17, 2006, Dr. Bruton reported, in pertinent part:

Hs MAI of the head was nornmal. | amnot sure whether

this is malingering or represents a true neurol ogic

deficit. He did certainly have reason to believe that

he had sone heat stress. | amgoing to send himto a

neurol ogist to help ne figure this out.

He al so took the claimant off work due to illness.

On August 25, 2006, the claimant saw Dr. Bruton due to
foll owup of unstable gait, bal ance, and coordi nation, for which
he ordered nerve conduction test in order to determne if there
was any nerve slowing. He also restricted the claimnt from
wor ki ng until he could see Dr. Spanos, a neurol ogist.

On Septenber 5, 2006, the claimant was seen by Dr. Denetrius
Spanos due to lingering problems with his bal ance and headaches.
Dr. Spanos noted that the claimant had a past nedical history
significant for nephrolithiasis, hypertension, and mld
depression, for which he had ben on Paxil 10 ng per day prior to
the event. He specifically reported, in pertinent part:

The patient was working on a sewer with a coworker

working with a hydraulic hose, when he indicated that

he entered the nanhol e to di sl odge the hose. He was in

there for several mnutes (less than fifteen) and

stated that there were foul odors present. He also

i ndi cated that although there should be testing for
fumes and gases none was being done at the time. Upon
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exiting the manhole he felt “woozy,, disoriented, and
stunbly.” He was taken to his warehouse by his coworker
and his synptons worsened. He devel oped nausea and
vom ting and indicates that approximtely an hour |ater
he was taken to the emergency room Wile in the
energency room he was eval uated by Dr. Sadler and

di agnosed with “heat exhaustion. At the tine a chest

X-ray was within normal limts. The patient’s sodium
and potassium | evels were normal and his BUN and
creatinine were normal as well. Liver function tests

and the remai nder of the CVMP was normal including

myogl obin. H's WBC count was nornmal. HgbAl1C was

nor mal ; henogl obin and hematocrit were 16.1/47.3
respectively. He did have an el evated MCV of 97.9.

EKG was within sinus rhythm Al though his wfe stated
that his blood pressure was high at the tine of
presentation (176/127) on review of the records his
pressure was 127/ 109. He conpl ai ned of headache,
nausea, vomting, and dysarthria. The dysarthria

| asted for five days according to the patient and his
w fe. The headaches have persisted and involve the

| eft periorbital area. He denied any headaches pri or
to the 10'" of August. These are present on a daily
basis and are described as sharp. Along with themthe
patient experiences |eft face nunmbness and | eft upper
extremty nunbness. For the first ten days the patient
had “inbal ance” with gait and still “veers to the left”
when driving, according to his wfe.

On a daily basis the patient conplaints of left eye
synptons. He indicates that his left eye “is |azy” and
seens to deviate laterally. However, he denies any

di plopia. He also conplains of nenory decline which
was not present prior to the incident. He cannot
remenber phone calls, has trouble carrying on a
conversation, and has word finding difficulties. H's
wi fe indicates that she drives with himand although he
does not becone | ost when driving it is apparent to her
that driving “is pretty stressful” because the patient
has to expend energy concentrating on what he is doing.

*kk k%

Fol | ow ng the energency roomvisit on 8/10/06 the
patient continued to experience synptons as above. He
was admtted on 8/ 15/06 by Dr. Bruton for *heat
exhaustion, having sone ongoi ng neurol ogi c changes.”
An MRl of the brain without contrast was negative.
Again the patient’s CVP was nornmal. His nyogl obin was
slightly elevated at 110. An initial CT scan of the
brain w thout contrast was negative and chest x-ray
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showed chroni c changes w thout acute pathology. His
EKG renmai ned in normal sinus rhythm During his second
visit to the enmergency roomon the 14'" of August the
patient’s bl ood pressure remained el evated with a range
of 129/90 to as high as 150/ 106.

Dr. Spanos’s inpression was “headache and nenory probl ens.”

Therefore, he recommended the clai mant undergo an EEG
neur opsychol ogi cal eval uati on and consider MRl of the brain with
contrast. Dr. Spanos reported, in part:

Di scussi on: The patient has been eval uated through his
primary care physician and enmergency room on several
occasions. Based on his chemstry there is no evidence
of dehydration at the tinme of presentation to the
energency room He did have el evated bl ood pressure
but this is nonspecific as to cause, especially since
he has a history of hypertension. Notes fromhis
primary care physician indicate the possibility of
secondary gain. Also, following his initial evaluation
| received a notice fromhis caseworker indicating that
the patient’s enployer stated the patient was not in a
manhol e as he indicated but rather working with a
hydraulic hose. Also, “the eight foot area has no
funes or gases.” Finally, that the patient worked in
this area for two days prior to the incident. Wether
or not he entered the manhole will be easy to discern
by sinply checking with his coworker.

It is certainly possible that because the patient was
de-conditioned to work out of doors in the hot

envi ronment he may have suffered heat exhaustion but
persistent synptons as he indicates woul d be unusual .

| have recomrended that an EEG be done to functionally
i nvestigate his cerebral function and | would strongly
reconmend that a neuropsychol ogi cal eval uati on be done
not only because he conplains of nenory decline but

al so because of its accuracy for malingering/somatoform
di sorder. |If these studies prove to be abnornal

woul d repeat the MRl of the brain and this tine have it
done with gadolinium

| did informthe patient that it would be nbst unusual
t hat soneone who has opht hal nopl egi a as he descri bes

i nvolving the left eye not experience diplopia.
According to the patient and his wife they clearly

I ndicate that his |left eye deviates laterally every
norning since this event. Today on exam nation there
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are no objective findings of abnormality involving the
nervous system He had mld give-away weakness of the
| eft upper extremty at the deltoid but | do not feel
that this was due to true weakness.

The cl ai mant underwent an EEG study on Septenber 6, 2006,

the follow ng inpression and concl usi on:

| MPRESSI ON: Nor nal awake and drowsy EEG recording.
CONCLUSI ON:

1. There is no evidence of epileptiformactivity to
i ndi cate sei zure di sorder

2. There is no evidence of asymmetry to indicate a
focal |lesion or area of cerebral damage.

3. No evidence of generalized slowing to indicate an
encephal opat hi ¢ process.

On Cctober 18, 2006, the claimant underwent a neuropsych

consult with Dr. Dan Johnson. His inpression and di scussion

i ncl uded the follow ng:

Current neurocognitive testing found three areas of
concern and was able to address to some extent two
potential rule outs. The patient denonstrated a

consi stent pattern of notably |ess proficient
perfornmance on verbally nediated cognitive tasks -
typically associated with nore |eft hem sphere vs.
visual | y nedi at ed non-verbal cognitive tasks -
typically associated with nore right hem sphere
functioning. Wile he may have al ways had sone
aptitude towards visual, hand-on type tasks, the

di screpancy currently seen appears to represent a
significant change fromestinmated prenorbid |evels. 1In
addition, the patient’s attention/concentrati on was
vari abl e and inconsistent, with significantly norbid
estimates. The patient readily passed objective
measures of malingering/effort. In addition, he
readi |y passed enoti onal / behavi oral indices which would
of picked up negative response bias, positive response
bi as, defensiveness, etc. Wile he does have high mld
to | ow noderate depression, he does not present as a
somat of orm or conversi on di sordered individual. Froma
neur opsych perspective there appears to be sone |eft
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frontal dysfunction present.

On Cctober 30, 2006, the claimant returned for a foll ow up

visit with Dr. Spanos. His inpression was, “headache and nenory

decline.” Dr. Spanos w ote:

Discussion: The patient underwent an EEG to eval uate

for any seizure activity or delays in function. There
was no evidence of epileptiformdischarges, asymetry,
or generalized slow ng consistent with encephal opat hy.
An MRl of the brain also was done. The patient next
proceeded to a neuropsychol ogi cal evaluation. This
appeared to be a valid study w thout evidence of

mal i ngering. Also of note is that there was no

evi dence of somatof orm or conversion disorder. The
study showed that the patient denonstrated abnormality
of processing information and its relation to his
menory dysfunction. | believe that this is due to
excessi ve heat exposure as described in the initia
consultation.” A follow up study has been scheduled in
Decenber (two nonths after the initial one) and this
will help tell us if a good prognosis can be expect ed.
Possi bl e treatnment options would include Cynbalta,

Ef f exor, and nenory exerci ses.

Dr. Spanos saw the claimant due to chief conplaint of
“headache” on Decenber 20, 2006. He noted that the clainmant had
sonme i nprovenent with about 50% i nprovenent to his headaches
si nce begi nning Topamax. He al so reported that a repeat
neur opsychol ogi cal eval uati on showed sone i nprovenent to his
cogni tion but continued presence of delays. The clainmant denied
any new synptons of diplopia, visual |oss, dysarthria, aphasia,
dysphagi a, focal weakness, focal nunbness, incoordination, |oss
of consciousness or seizure like activity. Hi s inpression was
“menory decline and headache,” for which he recomended Topanex,
I ncrease Cynbalta, and Lorcet. He also instructed the clai mant

to return to the clinic in August.
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On Decenber 27, 2006, Dr. Spanos wote, “Denver Gulley was
seen in our clinic Decenber 20, 2006. Please excuse from work
for the follow ng dates: January 3, 2007 thru April 16, 2007.”

The clainmant’s deposition was taken on Decenber 7, 2006.

On the day of the incident, the claimant admtted to reporting to
work at 8:00 a.m He further admtted the truck was air
conditioned and to having access to water. According to the
claimant, since the incident, he has experienced severe
headaches. The clai nant al so gave testinony concerning the
treatment he has received for his work incident of August 10,
2006.

The instant claimant contends that he becane overheated
whi | e wor ki ng on August 10, 2006, which resulted in him having
sustained a work-related injury in the formof a heat stroke/heat
exhaustion. The claimnt has the burden of proving by a
preponder ance of the evidence that the claimis conpensabl e,

l.e., that his injury was the result of an accident that arose in
the course of his enploynent, and that it grew out of, or

resulted fromthe enploynent. Carnman v. Haworth, Inc., 74 Ark.

App. 55, 455 S.W3d 408 (2001). For the clainmant to show

conpensability here, he nust show under Ark. Code Ann. § 11-9-114
that the exertion associated with this accident was extraordi nary
and unusual conpared to the enpl oyee's usual work or sone unusual
and unpredicted incident occurred that was the major cause of the

physi cal harm Muntain Honme Manufacturing v. Hafer, 66 Ark.

App. 127, 991 S.W2d 127 (1999); Uibarri v. Ji mWod Conpany, 79
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Ark. App. 354, 87 S.W2d 846 (2002).
Ark. Code Ann. 8 11-9-114 provides as foll ows:

(a) A cardiovascul ar, coronary pul nonary,
respiratory, or cerebrovascul ar accident or nyocardi a
infarction causing injury, illness, or death is a
conpensable injury only if, in relation to other
factors contributing to the physical harm an accident
is the maj or cause of the physical harm

(b)(1) An injury or disease included in subsection
(a) of this section shall not be deened to be a
conpensabl e injury unless it is shown that the
exertion of the work necessary to precipitate the
disability or death was extraordi nary and unusual in
conparison to the enployee's usual work in the course
of the enployee's regul ar enpl oynent or,
alternatively, that some unusual and unpredicted

i nci dent occurred which is found to have been the
maj or cause of the physical harm

The court has interpreted "accident” under 8114(a) as "an
event caused by a specific incident and identifiable by tine and

pl ace of occurrence.'"” Cty of Blytheville v. MCormck, 56 Ark.

App. 149, 154, 939 S.W2d 855 (1997) citing Ark. Code Ann. §
11-9-102(5)(A) (i) (Repl. 1996).

In addition, the claimant nust establish a conpensable injury
by nedi cal evidence supported by objective findings. Ark. Code
Ann. 8 11-9-102(4) (D). "Objective findings" are those findings
whi ch cannot cone under the voluntary control of the patient.
Ark. Code Ann. 8§ 11-9-102(16)(A)(i). The claimnt's burden of
proof shall be a preponderance of the evidence. Ark. Code Ann. 8§
11-9-102(4) (E) (i ).

The central issue in this case is whether the clai mant
established a conpensable injury in the formof a heat

st roke/ heat exhaustion by objective nedical findings. 1In the
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present matter, | find that the only findings contained in the
record which suggests that the clainmant sustained a heat

stroke/ heat exhaustion injury which has resulted in the problens
that he has experienced (nmenory | oss, problens processing

i nformati on, headaches, etc.) is found in the results of the
neurocognitive testing adm nistered by Dr. Dan Johnson on Cctober
18, 2006, wherein he found from “a neuropsych perspective there
appears to be sone left frontal dysfunction present.” |In Wntz

V. Service Master, 75 Ark. App. 296, 57 S.W3d 753 (2001), the

Arkansas Court of Appeals noted that in other courts,
neur opsychol ogi cal testing standing alone is not sufficient
evidence of a brain injury; there nust be sone other objective

evi dence of such an injury. See also Sloogfors v.

Haverstick-Borthwick Co., 44 Pa. D. & C. 4th 1 (2000). I n

Wentz, the appellant sustained a brain injury as a result of a
wor k-rel ated accident. However, the Court of Appeals found that,
in addition to the neuropsychol ogi cal testing, there was other
objective evidence of a brain injury. See Wntz, supra. This
evi dence included nedical testinony besides that of the

neur opsychol ogi st that attributed the appellant's injury to her
wor k-rel ated accident. The only evidence suggesting that the
cl ai mant sustai ned a conpensabl e heat stroke/ heat exhaustion
injury was found in the results of the neuropsychol ogi cal
testing; there was no ot her objective evidence establishing a
injury. The results of the neuropsychol ogi cal testing standing

al one is not enough to establish a conpensable injury. Watson v.

20



Tayco, Inc., 79 Ark. App. 250, 86 S.W 3d (2002). Wile I

recogni ze the claimant did have an el evated bl ood pressure, Dr.
Spanos has opined this is nonspecific as to cause, especially
since the clainmant has a past nedical history significant for
hypertension. Based on Dr. Spanos’s expert opinion and given the
claimant’ s past nedical history of hypertension, |I find it would
require conjecture and speculation to causally link this alleged
condition to the August 10, 2006 incident. Conjecture and

specul ati on cannot supply the place of proof. Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W2d 155 (1979). Therefore,

based on the record before nme, | find that the claimant failed to
prove by a preponderance of the evidence that he sustained a
conpensabl e heat stroke/heat exhaustion injury on August 10,

2006, while working for the respondent.

Having found that the clainmant failed to prove by a
preponderance of the evidence that he suffered a conpensabl e heat
stroke/ heat exhaustion injury, | further find that the clai mant
is not entitled to any reasonabl e and necessary nedi cal treatnent
for his current heat stroke/heat exhaustion rel ated-problens, nor
is he entitled to tenporary total disability conpensation for
this condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The enpl oyee-enployer-carrier relationship existed
on August 10, 2006.

2. The claimant is entitled to a conpensation rate of
$403.00 in the event the claimis found to be
conpensabl e.
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3. The claimant failed to prove by objective nedical
findings that he suffered a heat stroke/ heat exhaustion

i njury on August 10, 2006, while working for the
respondent .

ORDER

For the reasons di scussed herein, this clai mnust be, and

hereby is, respectfully denied.

IT IS SO ORDERED.

CHANDRA HI CKS
Adm ni strative Law Judge
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