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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F305074

THERESA GROSS, EMPLOYEE CLAIMANT

DIXIE CAFÉ 106, EMPLOYER RESPONDENT
 
CROCKETT ADJUSTMENT, CARRIER/TPA                       RESPONDENT 
                        

                   OPINION FILED JULY 13, 2007 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Harrison, Boone County, Arkansas.

Claimant was represented by the HONORABLE Frederick S. “Rick“
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondent was represented by the HONORABLE Gail O. Matthews,
Attorney at Law, Little Rock, Arkansas.   

                                         STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on May 3, 2007,

in Harrison, Arkansas.  A Prehearing Order was entered in this

case on January 18, 2007.   This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be ligated and resolved at the hearing.  

                         Stipulations

     By agreement of the parties, the stipulations applicable to

this claim are as follows:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2.  The employee-employer-carrier relationship existed on at

all relevant times, including on or about February 5, 2002.

3.  The claimant sustained a compensable injury on February
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5, 2002.

4.  Respondents have controverted this claim in its

entirety.  

                        Issues

     By agreement of the parties, the issue to be litigated was

limited to the following:

1.  Whether Claimant is entitled to reasonable and necessary

medical treatment related to her alleged injury to her hands.

2.  Whether claimant is entitled to attorney’s fees.  
 
                        Contentions
 

In regard to the foregoing issues, the claimant contends 

she sustained compensable injuries to both hands and is entitled

to reasonable and necessary medical care and all related

expenses.  

      The respondents contend claimant’s present problems are not

related to the February 5, 2002 incident.  Respondents further

contend that the claimant’s claims are barred by the statute of

limitations. 

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order marked Commission’s Exhibit No.

1.  Post-trial briefs were filed, these have been marked as

Commission’s Exhibit No. 2 and blue-backed, and are hereby

incorporated by reference.  Commission’s letter of July 13, 2007

has been marked as Commission’s Exhibit No. 3.  The medical

packet submitted by the claimant was marked as Claimant’s 
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Exhibit No. 1.  Dr. Moore’s deposition of December 14, 2006 was

marked as Claimant’s Exhibit No. 2.  The claimant’s Prehearing

Questionnaire was marked as Claimant’s No. 3.  Dr. Moore’s

deposition of February 15, 2005 was marked as Claimant’s Exhibit

No. 4.  The respondent’s Prehearing Questionnaire was marked as

Respondent’s Exhibit No. 1, and its medical packet was marked as

Respondent’s Exhibit No. 2. 

The following witnesses testified at the hearing: the

claimant, Angela Moffitt, Connie Burks, Donna Poulaski, and

Loretta Layman.  

                         DISCUSSION

        The claimant, age 43 (2/24/64), sustained admittedly

compensable injuries, in the form of bilateral carpal tunnel

syndrome while working for the respondent on February 5, 2002. 

     The claimant is right-hand dominate.  The claimant maintains

that after undergoing surgery with Dr. Benafield, her right hand

was weaker than her left hand.  According to the claimant, after

the surgery, her right hand “busted open” and she had to call his

office.  She further testified that she continued working for the

respondent, and was off work only one day.  The claimant gave

extensive testimony concerning her work duties with the

respondent, which included the rolling of bread.     

     According to the claimant, she started treating with Dr.

Varela because she needed help with both of her hands.  The

claimant testified that Dr. Varela performed surgery on her left
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hand.  The claimant testified she decided to move to Marshall so

her mother could help with her kids while overcoming her

surgeries.  The claimant admitted to starting her own restaurant

in November after moving to Marshall.  She testified her sister

ran the restaurant, and to hiring 25 to 30 employees.  According

to the claimant, she would make sure that the right product was

being prepped and that the front was kept clean, and took care of

the guests.

     The claimant admitted to going back to Dr. Varela and to

making various complaints, which included problems with her arm, 

neck and severe headaches.  According to the claimant, the

respondent paid for this visit, but they refused to pay for

anything else thereafter.  The claimant testified that a couple

of months after her visits with Dr. Varela, she sought treatment

from Dr. Moore, who referred her to Dr. Rutherford.  According to

the claimant, Dr. Rutherford performed nerve conduction tests on

her hands, and did an MRI on her neck.  The claimant also

testified that Dr. Moore wrote a letter to Dr. Varela stating

that she needed revision surgery.  The claimant testified she had

surgery with Dr. Moore yesterday,(which would have been May 2,

2007).               

    The claimant admitted to purchasing Rubin’s (a restaurant) on

or about November 15, 2004.  The claimant admitted to obtaining a

change of physician order from the Commission to treat with Dr.

Varela.  The claimant could not recall whether she received

treatment during the period from February 2, 2004 until September
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27, 2004.  

     Angela Yvonne Moffitt, the claimant’s sister, also gave

testimony during the hearing.  She denied that the claimant had

any prior problems with her hands or neck or any part of her body

before going to work for the respondent.  According to Ms.

Moffitt, after the claimant quit work for the respondent, she

complained of problems with her hands and neck.  She admitted to

overseeing the restaurant for the claimant.  Ms. Moffitt

essentially corroborated the claimant’s testimony concerning her

duties at the restaurant.  She denied that the claimant ever had

to use her hands in any rapid, repetitive activity.  She

essentially testified that the claimant had problems with her

hands from the very beginning of the opening of the restaurant.  

     She testified that Loretta Layman continued to work for the

claimant after her purchase of the restaurant, but was

subsequently terminated by the claimant due to insubordination.   

     On cross examination, Ms. Moffitt essentially testified that

the restaurant was opened 10 hours a day, six days a week. 

     Connie Burks, a former employee of the respondent, gave

testimony during the hearing on behalf of the claimant.  Ms.

Burks admitted to working for the respondent as a prep cook while

the claimant was employed there as an assistant manager. 

According to Ms. Burks, she was present during the February 5,

2002 incident, wherein the claimant smashed her right hand while

using a Hobart machine while mixing bread.  She described the

claimant as being a hard worker.  According to Ms. Burks, after
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this incident the claimant complained of her hands hurting, and

would take Goody powder.  

    Donna Jean Emmanuel Poulaski, and employee of the claimant,

gave testimony on behalf of the claimant.  She denies seeing the

claimant use her hands in any kind of repetitive fashion or

having any kind of an accident.

    Loretta Layman gave testimony on behalf of the respondent. 

She admitted to working for the claimant after her purchase of

the restaurant.  She further admitted to being fired a couple of

months into her employment with the claimant.  According to Ms.

Layman, she witnessed the claimant mixing Cajun dishes, such as

jambalaya, but she denied seeing her cutting vegetables or things

of that nature.  She testified that the claimant did quite of bit

of the cooking.  Ms. Layman admitted she was aware the claimant

was taking Goody’s, but for what she was not sure, as she did not

see any problems with her hands.  

     On cross examination, Ms. Layman admitted to being

discharged and her unemployment benefits being denied.  She

denied being admonished for getting recipes wrong, and snapping

at the claimant.                         

     A review of the medical evidence demonstrates that the

claimant underwent right carpal tunnel release/surgery with Dr.

Benafield on May 9, 2003, and she underwent left carpal tunnel

release/surgery with Dr. Varela on September 8, 2003.  The

respondent paid for these surgeries.  The respondent last paid

benefits on October 15, 2004, for treatment received from Dr.
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Varela on September 27, 2004.  Since that time, the respondent

has controverted any additional treatment for the claimant

compensable injury.   

      The claimant saw Dr. Varela on February 2, 2004.  He

reported that the claimant had continued complaints of bilateral

hand pain, mostly on the right and that she was status post

bilateral carpal tunnel release.   

     On September 27, 2004, the Dr. Varela reported the

following: 

The patient is a 40-year-old female who states that she
has pain in her neck radiating down to her right upper
extremity.  She states the pain in her neck is her
primary complaint.  She also has nonspecific right
lateral hand pain which prevents her from using her
hands for heavy activities.

EXAM:
The patient is very anxious and very stressed.  She
became tearful during the interview stating that she
had to work and take care of her kids.

Evaluation of the neck reveals full active and passive
range of motion.  She has increased paraspinal
tightness over the posterior aspect of the cervical
spine.  She has mild tenderness to palpation over the
same area.  Motor exam is 5/5 symmetrically.  Sensation
is intact and two point tactile is intact in all
distributions at 5 to 6 mm.  She has well healed
surgical scars in the palms of both hands.  She had
negative Tinel’s sign and negative Phalen’s signs. 
Negative Finkelstein’s test.  She also has negative
Allen’s test.  Grip strength was done today showing the
right with 25, 29, 35, 28 and 32.  On the left they
were 32, 35, 36, 42, and 29.  Cervical spine x-rays
done today show a mild loss of the lordotic curve with
no significant degenerative changes appreciated.

IMPRESSION:
  1.  Neck pain, most likely secondary to stress.
  2.  Chronic bilateral hand pain, etiology unclear.

PLAN:
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The patient was advised that her current neck symptoms
are most likely related to the current stress that is
in her life.  I do not see any physical factors that
would contribute to her complaints of bilateral hand
pain.  Her examination is within normal limits and I
believe she has reached maximum medical improvement
from her carpal tunnel releases.  I do not believe her
current symptoms are related to any pre-existing or
ongoing carpal tunnel syndrome.  The patient is
released with no impairment or disability rating.

      A second opinion evaluation was performed on the claimant

by Dr. Michael Moore on October 26, 2004.  He reported in

pertinent part, the following:

Theresa Gross was seen for Second Opinion Evaluation. 
She is a pleasant, 40-year-old, right-hand dominant
female who noted the onset of intermittent pain and
numbness in both hands approximately 2 years ago.  The
symptoms began while she was working as a restaurant
manager.  Ms. Gross was evaluated with a nerve
conduction and EMG study, which was performed by a
therapist.  The study suggested a severe bilateral
carpal tunnel syndrome.  On 02/05/02 [sic], Dr.
Benafield in Fayetteville performed a right carpal
tunnel release and in September of 2003, Dr. Charles
Varela performed a left carpal tunnel release.  It
should be noted that Ms. Gross’s right hand symptoms
were precipitated following a crushing-type injury that
occurred at work.  She reports that following surgery,
the pain and numbness in her right hand did not
significantly improve.  The symptoms in her left hand
and arm did improve.  She describes mild aching in the
left hand and weakness in both hands.  Ms. Gross has
been treated with conservative measures, including
therapy and splinting; unfortunately, her symptoms have
persisted.

Ms. Gross complains of pain and numbness in both hands,
which awakens her at night, and are aggravated when she
drives.  In addition, she describes right neck and
shoulder pain, which will radiate from the neck into
the upper arm.

                         *******

It is my opinion Ms. Gross’s clinical history and
physical examination are consistent with bilateral hand
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and arm pain.  The differential diagnosis could include
a recurrent right carpal tunnel syndrome.  In addition,
her right hand and arm pain symptoms could be related
to cervical disc disease.  If she were my patient, it
would be my recommendation that she be evaluated by Dr.
Reginald Rutherford to include a nerve conduction and
EMG study of both hands.  If the nerve study was
unremarkable, a triphasic bone scan of both hands and
MRI scan of the cervical spine may be indicated.  If
these objective studies are unremarkable, it is
unlikely Ms. Gross would require any further evaluation
or treatment.  I reviewed my medical opinion with Ms.
Gross and all her questions were answered.  She is
planning to see Dr. Varela for follow-up evaluation.

      EMG studies were performed on both the claimant’s

extremities by Dr. Reginald Rutherford on December 1, 2004.  He

reported in pertinent part:

Ms. Gross is seen for evaluation and electrodiagnostic
testing.  She has undergone bilateral carpal tunnel
release.  She reports lack of improvement.  Pre-
operative study is said to demonstrate severe
abnormality but the study was not available for
comparative purposes.  Ms. Gross will provide this to
me.  When received an addendum to present report will
be issued.  It is of note that no post operative
testing was undertaken.  Ms. Gross at present complains
of pain and numbness both hands right more than left. 
On examination she has a positive Phalen’s test
bilaterally.  Neurological examination revealed normal
motor, reflex and sensory function both upper
extremities.

                             ***** 

The nerve conduction study is abnormal demonstrating
bilateral carpal tunnel syndrome.  Changes are moderate
in degree.  Right median nerve is more affected than
left.  Ms. Gross might benefit from revision surgery. 
Prior to making decision in this regard, a pre-
operative study will be required for comparative
purposes.  When received, an addendum to this report
will be issued.

      Dr. Rutherford reported on June 8, 2005, that the claimant

had undergone a second EMG study of the upper extremities.  He
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concluded that this nerve conduction study continued to

demonstrate moderate carpal tunnel syndrome with changes similar

to the prior study, as the right median nerve was most affected. 

Therefore, he concluded that he felt it was most appropriate for

the claimant to proceed to see Dr. Moore for consideration of

revision surgery right carpal tunnel syndrome.

     The claimant continued to treat with Dr. Moore.  On June 30,

2005, he reported that the claimant was seen for evaluation of

her right hand.  She was noted to have pain and numbness in the

right hand and arm following a right carpal tunnel surgery.  He

further noted that pursuant to nerve conduction and EMG study, he

and Dr. Rutherford felt that her clinical history was consistent

with a persistent right carpal tunnel syndrome.  As a result, Dr.

Moore was of the opinion her right hand symptoms would improve

following a right carpal tunnel release with hypothenar fat

graft.

     On September 14, 2006, Dr. Moore reported:

It is my opinion Ms. Gross’s clinical history, physical
examination, and the previous nerve conduction and EMG
study are consistent with persistent bilateral carpal
tunnel syndrome.

Prior to determining Ms. Gross’s final treatment plan,
it was my opinion arterial vascular Doppler studies of
both hands was indicated.  As previously stated, she
reports that her hands become cold.  She will return to
the office following the Doppler study at which time I
will determine her final treatment plan.

It is my opinion Ms. Gross’s persistent right carpal
tunnel syndrome is related to the previous work injury,
which required right carpal tunnel surgery.  It is my
understanding the surgery was covered under workers’
compensation.  These statements are made within a
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reasonable degree of medical certainty.

    Dr. Moore’s deposition was taken on February 15, 2005.  He

admitted to treating the claimant and first seeing her on October

26, 2004, and to referring the claimant to Dr. Rutherford for an

EMG study.   According to Dr. Moore, this study was abnormal, as

it showed moderate abnormality of the median in both hands, the

right more than the left.

     He testified:

Q.  Sure.  I understand that, Doctor, assume, if you
will, that this lady did finally get to the point where
she could no longer work at Dixie Café because of the
pressure on her as an assistant manager, requiring
repetitive and continuous and hard work after she
smashed her hand in the right hand of the bread
machine, lets assume that after the surgeries and such,
she opened her own business but all of her family did
all of the work and basically all she did was do the
ordering and things of that sort, do you see what I’m
saying in terms of keeping the business going, and
would not do any severe rapid repetitive pushing or
pulling or anything of that sort with her arms and
hands.  If that were found by the Commission to be
true, would you believe that her symptoms now would be
related to that later job or would you relate it back
to the original work that she had at Dixie Café as
assistant manager?

A.  Well, based on Ms. Gross’ clinical history that she
provided to me on 10/26/04, and based solely on her
history, she said that her right hand symptoms didn’t
improve following her surgery.

Q.  Okay.  So you would relate it all back to the
first...?

A.  Her right hand.  All of the rest of the history is
really irrelevant, based on her clinical history that
she provided.

     Dr. Moore’s deposition was taken again on December 14, 2006.

He testified:
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Q.  And what surgery did you recommend?

A.  Her symptoms, her clinical history and physical
examination were consistent with persistent or
recurrent carpal tunnel syndrome supported by the nerve
conduction study.  I felt that based on her symptoms
that she may benefit from revision carpal tunnel
surgery, which would be reopening the carpal tunnel. 
If the nerve is in scar tissue, which it mostly like
is, bring it up from scar tissue and placing a neurogen
wrap around the nerve which may prevent recurrent scar
tissue.

                            *****

Q.  All right, sir.  Has the revision surgery been
done?

A.  No, sir.

Q.  Doctor, do you believe that this revision surgery
is reasonable and necessary given her symptoms?

A.  Yes.     

Adjudication

Medical benefits   

    The respondent does not contend that the statute of

limitations issue is relevant to the claimant’s current claim for

additional benefits pertaining to her hands (See Commission’s

Exhibit No. 3).  As a result, this issue will not be addressed

herein.  Essentially, the sole issue for determination is whether

the claimant is entitled to additional medical treatment after

September 27, 2004 for her compensable bilateral carpal tunnel

syndrome injury of February 5, 2002.        

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code
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Ann. § 11-9-508(a).  The claimant bears the burden of proving

that she is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984).

    In the present matter, I find that the additional medical

treatment the claimant received for her hands (subsequent to the

September 27, 2004 services rendered by Dr. Varela )from Dr.

Moore, including the referral to Dr. Rutherford, and the

recommended revision surgery to the right hand is reasonable and

necessary in connection with her compensable injury of February

5, 2002.  

      Specifically, considering the persistent nature of the

claimant’s symptoms after the surgeries performed by Dr.

Benafield and Dr. Varela, that subsequent nerve conduction

studies demonstrated moderate bilateral carpal tunnel syndrome,

with the right median nerve being most affected, in light of the

fact that Drs. Moore and Rutherford have both recommended

revision surgery to the right hand, and because Dr. Moore has

opined that the revision surgery is causally connected to the

compensable injury of February 2002, I find that the additional

treatment rendered and recommended by these doctors for the

claimant’s hands is reasonable and necessary, and causally

connected to her compensable injury.  Although Dr. Varela opined

the claimant’s current symptoms are not related to any ongoing
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carpal tunnel syndrome, I attach minimal weight to this opinion

given all of the above cited evidence to the contrary.     

    While I recognize evidence was presented concerning a

possible independent intervening cause that may have resulted

while the claimant performed duties at her newly opened

restaurant, I find there is insufficient evidence to support a

finding that such activity on the part of the claimant was

unreasonable under the circumstances, so as to constitute an

independent intervening cause, thereby relieving the respondent

of liability for additional benefits.         

      FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction over this claim.

2.  The employee-employer-carrier relationship existed  at   
         all relevant times, including on or about February 5,     
         2002.

     3.  The claimant sustained a compensable injury on February  
         5, 2002.

     4.  Respondents have controverted additional benefits.   

     5.  I find that additional medical treatment is reasonably   
         necessary to treat claimant’s compensable injury of      
         February 5, 2002, including, but not limited to the      
         treatment received from Drs. Moore and Rutherford,       
         this includes the surgery revision recommended by these  
         doctors.  

     6.  There is insufficient evidence to support a              
         finding of an “independent intervening cause” which ends 
         the liability of the respondent. 
     
                                                                  
                             AWARD                  

     The claimant has proven by a preponderance of the evidence
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that she is entitled to additional medical treatment for her

compensable bilateral carpal tunnel syndrome injuries of February

5, 2002, including the revision surgery recommended by Drs. Moore

and Dr. Rutherford.  Therefore, the respondents are directed to

pay benefits in accordance with the Findings of Facts cited

above.  

     I am without authority to award the claimant’s attorney an

attorney’s fee on the medical benefits awarded herein.  

IT IS SO ORDERED.

____________________________
CHANDRA HICKS
Administrative Law Judge       

                                 

 

                                                                  

                             

 

                                                                  
                                                                  
                                                                  
                                                                  
                                                                  
                      


