
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F609925

BERNICE GILL, EMPLOYEE CLAIMANT

FOOD GIANT SUPER MARKETS, INC., EMPLOYER RESPONDENT

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

INTERIM OPINION AND ORDER FILED JUNE 12, 2007

Hearing before Chief Administrative Law Judge David Greenbaum on May 18,
2007, at Marion, Crittenden County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted May 18, 2007, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation laws.

A prehearing conference was conducted in this claim on April 11, 2007, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were properly

set out in the Prehearing Order.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It is undisputed that the employee/employer/carrier relationship existed

between the parties at all relevant times, including August 26, 2006; that the

claimant reported a work-related incident on said date; that respondents paid
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various medical and related expenses prior to controverting the claim in its entirety.

The parties were unable to stipulate to the claimant’s average weekly wage at the

prehearing conference.  At the hearing, respondents proposed to stipulate to an

average weekly wage of $195.00.  The claimant’s testimony confirmed that she was

hired to work thirty (30) hours per week at $6.50 per hour which yielded an average

weekly wage of $195.00 and a compensation rate of $130.00 per week for

temporary total disability in the event the claim was found compensable.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that she sustained a back injury as the

result of a specific incident identifiable in time and place of occurrence when she

slipped and fell at work on August 26, 2006; that respondents should be held

responsible for all outstanding medical treatment, together with continued

reasonably necessary medical treatment which has been provided by Dr. Susan

Jones at the East Arkansas Family Health Center, including, but not limited to any

referrals from Dr. Susan Jones.  In addition, the claimant contended that she was

entitled to temporary total disability benefits from the date of the injury and

continuing through the present, maintaining that her healing period had not ended.

The claimant reserved entitlement to permanent disability, if applicable.

The respondents contended that the claimant did not sustain a compensable
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injury specifically maintaining that there was no medical evidence containing

objective findings to support an injury.  Respondents further maintained that the

claimant’s physical problems, need for treatment, and disability, if any, were due to

non-work related conditions.

At the prehearing conference, the claimant was identified as the only witness.

The claimant stated that she would offer medical records from the East Arkansas

Family Health Center.  Respondent stated that it would rely on the medical

evidence.  Despite instructions that the claimant furnish this Commission, as well

as respondents’ attorney a copy of any medical records that she intended to

introduce at the hearing, the claimant failed to submit any medical records in

advance of the hearing.  For unexplained reasons, respondents, likewise, failed and

refused to offer any medical evidence despite the fact that the record reflects that

it directed the claimant’s medical treatment and denied compensability based upon

the assertion that the medical evidence did not contain objective findings to support

the injury claimed.

After full consideration of the facts, issues, and the law, and, for reasons set

out further below, I feel compelling circumstances exist to justify requiring

respondents herein to submit additional medical evidence in its possession prior to

any decision on the compensability of the immediate claim.

The claimant, Bernice Gill, is fifty-one (51) years old.  She has a high school

education.  The record reflects that the claimant worked for Food Giant Super



-4-

Markets approximately two (2) years.  The claimant last worked on August 26, 2006.

The claimant stated that on that date, she slipped on a wet floor which had recently

been mopped and fell on her tail bone.  The incident was promptly reported.  The

claimant left work early on the day she reported the incident, but did not request

medical treatment and none was provided.  The claimant first sought medical

treatment at the Crittenden Memorial Hospital in West Memphis, Arkansas, on

August 28, 2006, where she was diagnosed as having sustained a lumbosacral

strain.  The claimant was treated with medications and released.  The claimant was

next examined and treated by Dr. Susan Jones, her family physician, at the East

Arkansas Family Health Center in West Memphis, Arkansas.  The record reflects

that the claimant had previously been treated by Dr. Susan Ward-Jones for non-

work related problems including a history of seizure disorder, as well as chronic

abdominal pain that Dr. Jones indicated was amenable to surgery.  Dr. Susan

Ward-Jones opined that said conditions, including claimant’s complaints of low back

pain with an abnormal MRI prohibited the claimant from working.  However, the

record clearly reflects that the claimant had applied for social security disability

benefits prior to her work-related incident.  Despite the claimant’s indication at the

prehearing conference that she would offer medical records from the East Arkansas

Family Health Center, none were submitted, other than Dr. Susan Ward-Jones’

disability statement.  (Cl. Ex. E)

The claimant testified that after she first saw Dr. Susan Jones, her employer
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advised that she could no longer seek medical treatment from her family physician,

at which time the claimant was referred to Dr. Riley Jones, a neurologist in

Memphis, Tennessee.  The claimant stated that she saw Dr. Riley Jones

approximately eight (8) times; that she was treated by Dr. Riley Jones with

medication and physical therapy and that respondents paid for all of her medical

treatment, including a MRI prior to terminating all benefits upon her discharge by Dr.

Riley Jones on or about November, 2006.  (Tr.21, 29-30, 37)

As previously noted, although respondent indicated that it would rely on the

medical evidence (apparently in its possession) to dispute compensability of the

claim, it offered no medical evidence, apparently taking the position that the

claimant could not meet her burden of proof.  Although the record reflects that

respondents obtained medical records with regard to the treatment it provided to the

claimant, respondents failed and refused to introduce said medical evidence.

Respondents did point out that it did not have a copy of the MRI.  (Tr.38)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On August 26, 2006, a work-related incident occurred when the claimant

slipped and fell at work.

3. Respondents paid various medical and related expenses, including, but not

limited to treatment provided by Dr. Riley Jones, a physician in Memphis,



-6-

Tennessee, prior to controverting the claim in its entirety.

4. The issue of the nature and extent of claimant’s injury, if any, requires further

development of the medical evidence and is, therefore, by necessity,

specifically reserved, pending receipt of all medical records previously

obtained by respondents.  

DISCUSSION

This claim creates an evidentiary dilemma.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).
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Clearly, the record reflects that the claimant failed to comply with the

provisions of Ark. Code Ann. §11-9-705(c)(2)(A) by failing to produce medical

reports at least seven (7) days prior to the hearing as a condition precedent to the

right to do so.  However, it is equally apparent that respondents have intentionally

withheld medical evidence in its possession which is required to be filed with the

Commission upon receipt pursuant to Commission Rule 099.27.  While I recognize

that an argument can be made that medical reports are not required to be filed in

medical only claims, and that this claim was initially accepted as a medical only

claim, once respondents controverted the claim in its entirety and it became

apparent that there was a claim for disability benefits, medical reports should have

been  filed  with  the  Commission.   In  addition,  I  find  that  pursuant to A.C.A.

§11-9-704(b) that it is necessary to cause further investigation in respect to this

claim, specifically, to secure the medical evidence necessary to address the issues

presented for determination.  I further find that such an investigation is necessary

to ascertain the rights of the parties pursuant to A.C.A. §11-9-705 and to be within

the sound discretion of this Administrative Law Judge under authority granted by

A.C.A. §11-9-705(c)(1)(C)(i).

An additional hearing for the purpose of introducing this additional medical

evidence is not necessary.  A decision can be made on the record as it stands,

together with the additional medical evidence from Dr. Riley Jones.

Respondents are to forthwith submit copies of medical records in its
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possession obtained from Dr. Riley Jones, a physician that examined and treated

the claimant at respondents’ direction.  All issues will be held in abeyance pending

receipt of said records.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


