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STATEMENT OF THE CASE

The above claim came on for a hearing in Hot Springs, Arkansas on February 9,

2007.  A prehearing conference was held on November 28, 2006 and a prehearing

order was filed the same date.  A copy of the prehearing order was introduced as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
July 18, 2006.

2.  The compensation rates are $364/273.

The claimant contends that she sustained a compensable injury on July 18, 2006

and is entitled to medical benefits and temporary total disability benefits from July 18,

2006 to August 7, 2006 and attorney’s fees.
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Respondents contend the claimant was not performing employment services as

she was outside the building and leaving to go home.  The claim has been controverted

in its entirety.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on July 18, 2006.

2.  The compensation rates are $364/273.

3.  The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury at a time when she was performing “employment

services.”
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DISCUSSION

The claimant, a 28-year old  resource worker for the respondent employer,

actively recruits foster parents for Garland and Hot Spring Counties.  The claimant

recruits, conducts meetings, conducts in-home consultations, re-evaluates annually and

makes quarterly visits.  There is considerable travel involved in the job.  The claimant

holds inquiry meetings every third Tuesday evening at the DHHS office.  The claimant

also attends local community events and sometimes sets up a booth to recruit foster

parents.  The claimant averages traveling two times per week.

The inquiry meetings that claimant participates in requires travel for which she

receives reimbursement.  On July 18, 2006, the claimant worked out of the Malvern

office.  However, at the time of the accident, the claimant had traveled to the Hot

Springs office to participate in on-the-job training and to get ready for the inquiry

meeting later that evening.  The inquiry meeting started at 7:00 p.m. and lasted until

9:00 p.m.  According to the claimant, she and another employee, Karen Qualls, were

leaving the meeting and going toward their cars.  The claimant stepped into a pothole

sideways and was on the ground.  The claimant was immediately assisted by Karen

Qualls and taken to the emergency room.  The claimant had surgery a few days later

and returned to work full time on August 7, 2006.

The claimant confirmed under cross examination that the inquiry meetings she

conducts are a regular part of her job and she visits foster parents generally after hours. 

On July 18, 2006, the date of the claimant’s fall, she was leaving the inquiry meeting to

go home and she had not charged any mileage for her travel, since she lived in Hot
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Springs and was working in Hot Springs that day.  The claimant testified that she does

not receive overtime pay for extra hours worked but does receive compensatory time.

The claimant contends that she sustained a compensable injury arising out of

her employment while respondents contend the claimant was not performing

employment services.  A compensable injury is an accidental injury causing internal or

external harm that arises out of and in the course of employment.  Ark. Code Ann. §11-

9-102(4)(A)(i) (Supp. 2005).  A compensable injury does not include an “[i]njury which

was inflicted upon the employee at a time when employment services were not being

performed.”  Ark. Code Ann. §11-9-102(4)(B)(iii).  An employee is performing

employment services when he or she is doing something that is generally required by

his or her employer.  Collins v. Excel Spec. Prods., 347 Ark. 811, 69 S.W.3d 14 (2002). 

The test for determining whether an employee was injured while performing

employment services is the same as the test for determining whether an injury occurred

out of and in the course of employment: whether the injury occurred within the time and

space boundaries of the employment when the employee was carrying out the

employer’s purpose or advancing the employer’s interest directly or indirectly.  Id.;

White v. Georgia-Pacific Corp., 339 Ark. 474, 6 S.W.3d 98 (1999); Olsten Kimberly

Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524 (1997).  Thus, the critical issue is

whether the interests of the employer were being directly or indirectly advanced by the

employee at the time of the injury.  Collins, supra.

Under prior statutes (pre-Act 796 of 1993), an employee’s injury would have

been compensable under the premises exception to the going-and-coming rule that
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allowed compensation where an employee was injured while on or in close proximity to

the employer’s premises and provided that was a causal connection between the

employee’s injury and the employment.  Wentworth v. Sparks Regional Med. Ctr., 49

Ark. App. 10, 894 S.W.2d 956 (1995).  Act 796 of 1993 and Ark. Code Ann. §11-9-102

redefined “compensable injury” to exclude an injury that was inflicted on an employee

“at a time when employment services were not being performed.”

The Court of Appeals held in Hightower v. Newark Public School System, 57 Ark.

App. 159, 943 S.W.2d 608 (1997), that the premises exception to the going-and-coming

rule had been eliminated by the strict construction requirement of Ark. Code Ann. §11-

9-102(5)(B)(iii) [now Ark. Code Ann. §11-9-102(4)(B)(iii)].  In Hightower, the claimant

arrived at work on March 9, 1994, and there was a sheet of ice on the ground.  Her feet

slipped out from under her and she caught herself on another car in the parking lot, but

began to have back pain shortly thereafter.  The Court of Appeals agreed with the

Commission that “merely walking to and from one’s car, even on the employer’s

premises, does not qualify as performing “employment services.”  Id. at 163.

In the present case, the claimant was leaving her employer’s premises at night

following a meeting she had conducted.  She testified it was dark and she stepped into

a hole and fell, fracturing her left ankle.  The claimant had completed her work for the

day and was leaving the premises to go home.  In light of the holding in the Hightower

case, I find the claimant was not performing “employment services” at the time of her

fall and, therefore, did not sustain a compensable injury entitling her to benefits.
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ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury at a time when she was performing “employment

services.”  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


