BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F510926

ROXI ANNE FULKS, EMPLOYEE CLAI MANT
OZARK HEALTH, EMPLOYER RESPONDENT
RI SK MANAGEMENT RESOURCES, CARRI ER/ TPA RESPONDENT

OPINION FILED March 20, 2007

A hearing was held before ADM NI STRATI VE LAW JUDGE CHANDRA HI CKS,
at Conway, in Faul kner County, Arkansas.

Cl ai mant was represented by the HONORABLE THOMAS W M CKEL,
Attorney at Law, Conway, Arkansas.

Respondent was represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon January 29,
2007, in Conway, Arkansas. A Prehearing Order was entered in this
case Novenber 27, 2006. This Prehearing Order set forth the
stipulations offered by the parties and the issues to be
litigated.

The follow ng stipulations were submtted by the parties and
are hereby accepted:

1. The enployee-enpl oyer-carrier relationship existed

on June 20, 2003; August 24, 2005; and at all other
times.

2. The claimant’s average weekly wage at the time of

her injury was $389.00, which entitles her to a

weekly temporary total disability conpensation rate
of $259.



3. The respondent has controverted this claimin its
entirety.

By agreement of the parties, the issues to be litigated
were limted to the foll ow ng:

1. Whether the claimnt’s August 24, 2005 | ow back
injury is a recurrence of her June 20, 2003, injury.

2. If claimnt’s August 24, 2005 |l ow back injury is a
recurrence, whether her claimfor benefits is barred
by the statute of limtations.

3. In the alternative, whether the claimnt’s August
24, 2005 |l ow back injury is an aggravation of a
pre-existing condition or a new injury.

4. \Whether the claimant is entitled to nedical
benefits.

5. Whether the claimant is entitled to tenporary total
di sability conmpensati on.

6. VWhether claimant’s attorney is entitled to an
attorney’'s fee.

The cl ai mant reserved all other issues.

In regard to the foregoing issues, the claimnt contends she
sustai ned two conpensable injuries to her |ow back while enmpl oyed
as a CNA for the enployer. The first |ow back injury occurred
whil e doing a patient transfer on June 20, 2003. This injury
apparently was a nedical only (Respondent and the claimnt |ater
clarified at the hearing that no medi cal benefits were ever paid
on this injury). Claimnt had a second | ow back injury on August
24, 2005 transferring a patient. The respondents have cl ai med
that the August 24, 2005 incident is a recurrence of the June 20,
2003 incident, and that the statute of limtations has run on the

2



2003 injury. Claimnt contends that the statute has not run on
the June 20, 2003 claimand that if claimnt sustained a
recurrence, she is due TTD and medi cal benefits. Alternatively,
cl ai mant contends that she sustained a new injury on August 24,
2005, and respondents are |iable for paynent of the sanme benefits
clainmed. d aimnt has objective evidence of injury, she timely
reported both incidents; and claimant is entitled to conpensation
based on either or both injuries. The clainmant further contends
she was off work sporadically between August 24, 2005 and
September 25, 2005, her treating physician took her off work.
Claimant is not at MM and has not been released to return to
work. Claimant contends she is entitled to paynment of medical
expenses and TTD for dates to be proven at trial between August 24
and Septenmber 25, and TTD from September 25, 2005 to a date to be
determ ned. Claimant also contends that respondents have
controverted this claimwith respect to the benefits clained at
present. Therefore, claimnt contends she is entitled to maxi mum
attorney’'s fees on all benefits awarded.

The respondent contends that the statute of limtations has
run with respect to claimant’s all eged June 20, 2003 injury to her
| ow back. The claimant failed and/or refused to report any injury
occurring on or about August 24, 2005 until filing the Form N on
Oct ober 7, 2005 alleging an injury. The respondent further

contends that the claimant’s present conplaints are the result of



a pre-existing condition and/or a recurrence of the claimnt’s
prior injury.

The documentary evidence submtted in this case consists of
the Comm ssion’s Prehearing Order marked Comm ssion’s Exhibit No.
1, and a Notice of Lien was marked as Comm ssion’s Exhibit No. 2.
The claimant’ s Preheari ng Questionnaire was marked as C ai mant’s
Exhi bit No. 1, and medi cal records subnmitted by the clai mant were
mar ked as C aimant’s Exhibit No. 2. The respondent’s Prehearing
Questionnaire was marked as Respondent’s Exhibit No. 1, and
medi cal records submitted by the respondent were marked as
Respondent’s Exhibit No. 2. However, it is noted that pages 32
t hrough 37 of Respondent’s Exhibit No. 2 were not considered since
these pages related to sonme other patient rather than the
claimant. Post-hearing Briefs were also filed by the parties and
are hereby incorporated by reference.

The following witnesses testified at the hearing: the
clai mnt, Stephani e Kennedy (Applewhite), Christine Fletcher, and
Li sa Swaf f ord.

DISCUSSION

The cl ai mant, age 47(4/15/59), worked for the respondent as a
certified nursing assistant. The claimant maintains that she was
involved in two work-related injuries while working for the
respondent. According to the claimant, her first injury occurred

on June 20, 2003, while transferring a patient fromthe wheel chair



to the bed, and her second injury occurred on August 24, 2005,
whil e working for the respondent as she transferred a patient.

At the hearing, the claimant testifiedthat during her
first injury of June 20, 2003, her | ower back, below the waistline
was injured. She admitted to having experienced pain up and
around her shoul ders, but denied having pain into her arnms or
|l egs. According to the claimnt, she did not mss any time from
work due to this injury, nor did she receive any nmedical treatment
for the 2003 injury. The claimnt essentially testified she
merely reported this injury in case she had problenms later. She
further testified she continued working after her 2003 injury.
The claimant testified:

Q Did you have any back probl ens between 2003 and
20057

A. No.

Q Did you |l ose any days from work because of your back
bet ween 2003 and 20057

A. No

Q Did you see a doctor for your back between June of
03 and August of ‘057

A. No.

As to her second injury, the claimnt adm tted her
second injury occurred on August 24, 2005. She testified her
injury occurred while transferring a very large patient. At which

time, she felt pain in her |ower back above her waistline and into



her right leg and foot. The claimant testified her left |eg

bot hered her some, but not as bad as the right, as she had
nunbness in her feet, as well as tingling and a shooting-type
pain. According to the claimnt, her [ eg problens started some
days after her injury. The claimant testified she reported her
2005 injury to the charge nurse, Stephanie Kennedy. At the time
she reported her injury, the claimant testified she was given sone
forms to fill out, and sent to a doctor for a drug test.
According to the clainmant, she first saw Dr. Krishna Reddy, the
conmpany doctor, who sent her for x-rays, and then back to work at
full duty. The claimnt essentially testified when she returned
to see Dr. Reddy, he recommended she see a neurosurgeon. The
claimant also admtted to seeing Dr. Carroll, her fam |y doctor,
as she felt Dr. Reddy was not doing anything for her back. She

testified that Dr. Carroll gave her sone medicine and referred her

for an MRI. The clainmant subsequently testified that it was Dr.
Carroll who sent her to see Dr. Ron WIlliams. According to the
claimant, Dr. WIllianms referred her for a myelogram which was

done sometime in October of 2005.

The claimnt testified that Dr. Carroll took her off work
but released her to return to work after her surgery. She denied
being released by Dr. Carroll to work between the time she saw him
and the tine he referred her to Dr. WIlliams. According to the

claimant, Dr. WIllianms took her off work and gave her additiona



treatment after she had the myelogram in October of 2005. The
claimant testified that Dr. W Illianms performed surgery on her back

in November of 2005, after which she continued to treat with him

The claimant testified Dr. WIllianms eventually released her to
return back to Dr. Carroll, who sent her for physical therapy
treatment. The claimant testified Dr. Carroll referred her to Dr.

Ahmad at United Pain Care, and she has been seeing himever since.
As of the date of the hearing, the claimnt essentially testified
her back related pain synptonms were bei ng managed by Dr. Ahmad, as
he had done sonme injections on her, and started her on oral

medi cation in the formof a Duragesic patch.

As of the date of the hearing, the claimant testified she had
not returned to work. She testified that although she had been
released to return to work by Dr. Carroll, no other doctor or Dr.
Ahamad had rel eased her to return to work. The claimant testified
she continues with | eg nunbness and pain, with sone relief from
her medicine. According to the claimant, a typical day for her is
to get up, get dressed, have breakfast and do housework in
intermedi ate tinmes, with the assistance of her husband, which is
foll owed by supper and then to bed.

The claimant testified there were periods of tinme she did not
wor k while raising her kids, which was between the 1994 and 2003
injuries.

The claimnt admtted to working at a nursing home (which is



the same Van Buren County outfit she was working for in 2003 and
2005, as the names have been changed) back in 1993 and 1994, and
to having a back injury, in the formof a “pulled a nuscle.”

Al t hough the claimnt did not recall seeing Dr. Robert Dickins, a
neur osurgeon, she testified she would not disagree if there were
medi cal records in evidence showing she treated with him
According to the clainmant, after this injury, she got better,
settled the claimwi thout an attorney and went back to work.

The clai mant agreed she was nmaking a request for payment of
her medical treatment. She admitted that Core Source has paid for
a lot of her nedical treatment. The claimant deni ed havi ng drawn
any short-termdisability, but adm tted she has a Social Security
Di sability clai m pending.

On cross-exam nation, the claimant admtted to having worked
for a furniture factory, Franklin Electric, and Ward Bus Conpany
(AmTran). After this, she testified she worked in honme health for
VWhite River Area on Aging, and then she worked for Ozark Health a
couple of times. The claimant admtted to being injured in 1993
whil e working for Ozark Health, taking care of residents, an
injury wherein she actually filed for and received workers’
conpensation benefits. During this injury, the claimnt admitted
to having reported her injury to her supervisor, the charge nurse.
The claimant adm tted to having a trigger finger injury while

wor ki ng for Ward Bus Conmpany due to the tools she had been using.



The claimant further admtted to having also injured her right |eg
whil e working for Ward Bus Conpany as a result of a fall.

The claimant adnmitted to conpleting the CNA course in 2002,
after which she became certified and has since been working as a
CNA. On June 20, 2003, the claimnt agreed she was working on the
fl oor at Ozark Health as a CNA, when she pulled a nuscle in her
| ow back while transferring a patient. The claimnt further
agreed that she told the charge nurse she had been injured, and
then conpleted the paperwork necessary in order to report that
injury. The claimant admitted that the process for reporting an
injury had not changed any in August of 2005.

The clai mant specifically testified:

Q So you woul d have conpleted a formvery simlar to
that in 2005 if you had been injured?

A. Yes.

Q Do you also - is there a phone call systemor a
number that you call?

A. Yes
Q. And that would have been done in 20057
A. Yes.

Q. And you provide the information regarding the claim
or your injury and what happened?

A. Yes.

Q And then they tell you to go for treatment or direct
what you do at that point?

A. Yes.



Q. And that happens at the tinme you report that injury;
is that right?

A. Yes.

Q Okay. Now you're claimng today that you were
i njured again on August 24 of 2005; is that right?

A. Yes.

Q. And again, you would have been working as a CNA on
the floor?

A. Yes.

Q And your supervisor would have been the Charge Nurse
on duty that day?

A. Yes.

Q. And again, you were claimng that you had injured
your back while noving a patient?

A. Yes.

Q And shortly after nmoving that patient, you would
have told Ms. Kennedy what happened?

A. Yes.

The claimant admitted to having worked the remai nder of her
shift on August 24, 2005. The claimant agreed that she had | ow
back pain as a result of this incident. She also agreed that she
stated during her deposition that she thought she was basically
havi ng conpl ai nts or problens in relation to the June 2003 event
because of the pulling in her back and the pain she felt in 2003.

The claimant adnmitted to seeing Ms. Virginia Sayner, (a nurse
practitioner) on her own for her 2005 injury. According to the

clai mant she reported her injury to the charge nurse and then she
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saw Nurse Sayner. The claimnt agreed that she did this because
she believed her conplaints were fromher old injury. She further
adm tted no one fromwork told her to see Nurse Sayner, and that
she was knew Nurse Sayner was not the conmpany physician or the

wor kers’ conp doctor. The clainmnt agreed the Form N for this
injury is dated October 7, 2005, and is in her handwriting and has
her signature at the bottom The clai mant agreed this form was
conpl eted exactly a month after her Septenmber 7, 2005 MRI of the

| umbar spi ne.

The claimant admitted she had back pain and right |leg pain
before August of 2005 and in fact that she had it before June of
2003. The claimant further admtted to having conpl ai ned of | ow
back pain and pain down her right leg into her thigh in 1994.

The claimant essentially admtted that at the time of her
injury, her supervisor was Ms. Kennedy, and that she would have
been the person to fill out a Supervisor’s Accident |nvestigation
Report. The claimant admtted this report reflects an acci dent
date of September 24, 2005, and not August 24, 2005, which was
signed by her and dated October 10, 2005.

The claimant admtted to discussing her injury with Lisa
Swaf ford, who is the director of human resources, who indicated
the statute of limtations had probably run on her claim because
she was relating it back to the June of 2003 incident. According

to the claimant, this conversation with Ms. Swafford took place
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after she had made the 800 call to the doctor. She also admtted
that after this conversation, she canme back to Ms. Swafford and
|ater told her about the August 24, 2005 event. The clai mant
testified that she did not tell Ms. Swafford that she had injured
her back in August of 2005 until after she had gotten her MRI
results of September 7, 2005 back. According to the claimant, the
second time she reported her herniated disc, they sent her to the
hospital to get a drug test, and then sent her over to see Dr.
Reddy.

On redirect examnation, the claimnt essentially admtted to
having called the Conpany Nurse outfit on August 29, 2005, but
deni ed having previously seen a copy of the report. The clai mant
gave the foll owing explanation as to why she waited so long to
file the Form N in October:

Whenever | first went in there and told themthat | thought

this stemmed fromthe old injury, they sent me to Dr. Reddy.

I called the Company Nurse, and they sent me to Doctor

Reddy; and that’s when they told me that the Statute of

Lim tati ons had run out.”

Then | kept hurting. So | went back to nmy doctor, and he

ran an MRl on me. | actually went back to work and kept

getting worse. M leg started getting nunb....

The claimant testified that her injury in 2003 was just a
strain of her back, which she reported and went back to work the
next day or maybe the next couple of days, after which it did not

bot her her. According to the claimant, with her 2005 injury, the

probl ens went down into her foot. The clainmant denied any
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synptonms that went down into her foot with the 1994 injury.

The claimnt testified she talked to Ms. Swafford before she
call ed the company nurse, as she had gone down to get the
paperwork to call the conpany nurse. The claimant denied being
offered a Form N by Ms. Swafford at this time. According to the
claimant, Ms. Swafford did not offer her this formuntil October,
when she signed it.

The clai mant denied having actively sought treatnment for her
back between 1994 and 2003, but adm tted there were tines when she
woul d hurt all over, as she was head CNA and had to do nore than
ot hers.

St ephani e Kennedy (Applewhite) was called as a witness. She
testified that in August of 2005, she was enployed at Ozark Health
as an LPN and charge nurse, but she now works there part time as
needed. Ms. Applewhite denied being present at the nursing center
on August 24, 2005. Ms. Applewhite testified she did not recall
the cl ai mant having reported to her when she was wor ki ng as charge
nurse that she had injured her back. Ms. Applewhite admtted to
conpleting the Supervisor Accident |Investigation Report on October
10, 2005, which was the day she got the information. Ms.

Appl ewhite admtted she got the date of injury as being September
24, 2005 fromthe claimant. Ms. Applewhite did not recall being
i nvolved in any other documentation of an event involving the

cl ai mant other than the October 10, 2005 report. She also
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testified the first time the claimnt came to her claimng an

injury on the job had occurred was on October 10, 2005.

On cross-exam nation, Ms. Applewhite agreed that an injured
empl oyee may obtain forms fromthe nurse’s station and conpl ete
t hem when injured. In addition to this, she admtted the enpl oyee
shoul d also call the conpany nurse. She deni ed being aware that
the claimant had called the company nurse on August 29, 2005. Ms.
Appl ewhite testified that she does not recall the clainmant talking
to her in August of 2005 about having hurt herself while
transferring a patient. According to Ms. Applewhite, after
filling out the paperwork, the claimnt asked if she remenmbered
her comi ng and telling her, but she honestly did not remember it,
nor did she know anythi ng about her call to the conmpany nurse.

On redirect examnation, Ms. Applewhite also testified the
first time the claimant canme to her wanting to conpl ete any type
of report was on October 10, 2005

Christine Fletcher, an adm nistrative assistant for the
respondent was called as a witness. According to Ms. Fletcher,
she actually hires and interviews people for positions. She
admtted to having hired the claimnt, who she testified worked as
head CNA in August of 2005. Ms. Fletcher testified that during
orientation, she instructs new CNA'"s to report an injury to their

charge nurse. As to the claimant’s injury of June 20, 2003, Ms.
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Fl etcher admtted the claimnt told her about her injury the next
day, and stated that she had reported it. M. Fletcher stated she
asked the claimant if she wanted to go to the doctor but she said,
“no,” and that was the end of it.
Ms. Fletcher testified:
Q Okay, did you later learn that she had gone to a
doctor with regard to back conpl aints before August of
20057

A. She went to Boston Mountain, yes.

Q Did you have a conversation with her after she had
gone to Boston Mountain?

A. Yes.

Q MWhat did she tell you at that point?

A. | said, “What did the doctor tell you?” And she
said, “It was just old age.” She kinda | aughed when
she said it. | said, “Well, what are they going to
do?” She said, “They put nme on some pain medicine.”

Ms. Fletcher testified that the clai mant did not ever indicate
to her she had injured her back in August of 2005. According to
Ms. Fletcher, she did not become aware the clai mant was
conpl ai ni ng of back problemrelating to an incident in August of
2005 until being advised by the respondent’s counsel, which would
have been at some point in 2006.

On cross-exam nation, Ms. Fletcher reported that if the
claimant called the conmpany nurse on August 29, 2005, she would

not be aware of it, nor was it necessary for the claimant to

report her injury to her, except for scheduling purposes.
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Li sa Swafford, director of adm nistrative services and human
resources for the respondent also gave testinmony. She admitted
that the claimant did tell her in August (2005) that she had
injured her back in 2003 and it was bothering her again and she
needed to be seen. According to Ms. Swafford, she advised the
claimant that she did not believe they would go back that far.

Ms. Swafford testified she asked the claimnt a couple of times if
she had re-injured herself or done something else and she told her

no,” and she stated she felt it all stemmed back to the 2003
injury. She admtted to talking to the claimnt before she made
her call to the conpany nurse.

Ms. Swafford essentially testified that based on the evidence
of record, the claimnt called the conmpany nurse on August 29,
2005 at 12:18 and reported her injury. However, Ms. Swafford
later testified that she could not recall if she talked to the
claimant i mmedi ately before her call, but she believed that it was
that day. According to Ms. Swafford, she was not aware that the
clai mant was cl ai m ng an August 2005 event until sonetinme in
Oct ober, as prior to this the claimnt had rel ated her problens
back to the June of 2003 event. On
cross-exam nation, Ms. Swafford again testified she could not
recall the exact date of her conversation with the claimnt

pertaining to the statute of limtations. She again testified the

claimant told her multiple tinmes she had not hurt herself |ately.

16



On re-direct, Ms. Swafford testified she believed that her
conversation with the claimnt in August of 2005 took place before
the call (claimant’s to the company nurse), after which she got
docunment ati on wherein an event in June of 2003 was attributed as
the cause of the claimnt’s back probl ens.

The claimant has a prior history of back problems. On
January 21, 1994, the claimnt sought treatnment from Dr. Robert
Di ckins as a result of having hurt her back while transferring a
patient at work on Decenber 22, 1993. The clai mant reported an
onset of pain in her back, but primarily in her right buttock.

The pain radiated fromher buttock down into her posterior thigh
to about the knee. Dr. Dickins noted that the claimnt had
synpt oms whi ch coul d suggest nerve root conpression; however she
did not have the physical findings to correlate with that
di agnosis at present. Therefore, he ordered a course of physical
therapy treatnment, to be done three tines a week for two weeks,
and he took her off work.

The claimant returned to see Dr. Dickins on February 7,
1994. She reported having done considerably better with physical
t herapy and that she was planning to return to work, however three
days prior to seeing Dr. Dickins she noted her pain had returned.
Therefore, additional continued conservative managenent was
i ndi cated. Hence, additional physical therapy was ordered, and it

was recomended she stay off work at |east until February 21
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1994.

Dr. Dickins referred the claimant to Dr. Barry Baskin, who
saw the claimnt on April 20, 1994. He noted that the clai mant
had undergone an MRl of the |umbar spine and that Dr. D ckins had
reviewed it and it was basically negative. After exam ning the
claimant, Dr. Baskin assessed the claimnt as having sustained a
“l ow back strain,” for which he recomended additiona
conservative treatment and a functional capacity assessnent.

On May 30, 1994, Dr. Baskin declared maxi mum medi cal
i mprovenent and rel eased the claimnt back to full duty work
effective the foll owi ng day.

A review of the record shows that the claimnt reported
havi ng i njured her back on June 20, 2003, while working for the
respondent, as she transferred a patient fromthe bed to a
wheel chair. However, the claimant’s 2003 injury did not require
any nedical treatnent.

The cl ai mant sought treatnment for her current back problens
on August 24, 2005 from the Boston Mountain Rural Health Center,
I ncor porated under the adm nistration of a nurse practitioner,
Virginia Sayner. Nurse Sayner reported, “Roxianne is 46-year-old
here today with | ower back pain. She works at the hospital and
does a lot of pulling and lifting. Legs ache at night...” On
physi cal exam nation, the claimnt was found to have tenderness

al ong the para spinal nuscles, mainly on the right. Nurse Sayner
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assessed the clai mant as having “lumbar strain,” for which
conservative neasures were discussed. The claimnt was taken off
wor k for one day and encouraged to use the back brace when
lifting.

X-rays taken on the lumbar spine on August 24, 2005, which
reveal ed the followi ng findings.

AP and |l ateral views of the lunmbar spine denonstrate

mld straightening of the normal |unbar |ordosis. No

evi dence for displaced fracture or dislocation. MIld

degenerative changes in the |ower |umbar spine noted.

On August 29, 2005, the claimnt contacted the Conpany Nurse
via an 800 nunmber to report she had injured her back. According
to the triage description, the claimant was initially injured in
June of 2003. This report also reflects that the clainmnt’s
i njury had occurred about a week ago, which would have been August
22, 2005.

The cl ai mant was seen on September 1, 2005, by Dr. Barry
Carroll for conplaints of |ower back pain. His assessnment was
“low back pain with radiation into both |Iegs, worse in right than
left, distribution is nore along the L4-L5 distribution in the
ri ght foot where she is describing nunbness.” As a result, the
clai mant was set up for an MRI on Septenber 7, 2005.

An MRl of the lumbar spine was perfornmed on Septenber 7, 2005,
with the followi ng inpression

IMPRESSION: Ri ght paracentral/lateral disc protrusion

extending into the neuroforamen and touchi ng and
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di splacing the right L4 nerve root. There is noderate

ri ght neurof oram nal narrow ng due to the disc

bul ge/ protrusion. Otherwi se unremarkable MR of the

[ umbar spi ne.

On Septenber 22, 2005, the clai mnt was seen by Dr.
Barry Carroll at the Boston Mountain Rural Health Center due to
reported complaints of pain that radiated into both legs with the
pai n being worse in the right leg than the left. The cl ai mant
al so conpl ai ned of tingling of the right foot, and numbness into
the her right foot, which was nmore al ong the L4-L5 distribution.
Dr. Carroll’s assessnent was, “anxiety; |ow back pain with
radi ation into both leg, worse in right than left, distribution in
nore along the L4-L5 distribution in the right foot where she is
descri bi ng numbness, and an abnormal mammogram ”

The claimant filed a Form AR-N on Oct ober 7, 2005. In this
formthe clai mant reported having injured her back on August 24,
2005, and to having reported the incident to her enpl oyer on
August 29, 2005 at 9:00 a.m

A Supervisor’s Accident Investigation Report was conpl eted
on October 10, 2005, by Ms. Kennedy. 1In this report, she states
that the claimnt injured her back on Septenber 24, 2005, while
lifting and | owering residents.

On October 26, 2005, the claimnt underwent a | unbar
myel ogram which revealed a mld disc bulge at L4-5 on the
crosstable lateral. The CT scan was taken on that date with the

foll owi ng inpression:
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1. There is a broad-based disc bulge at L4-L5 but there
is a focal lateral herniation at L4-L5 with the disc
herni ati on extending into and beyond the neural foramen
on the right side. This disc protrusion appears to be
t ouching and displacing the exiting right L4 nerve
root.

2. There is a mld right paracentral disc bulge at L5-
S1 of uncertain significance.

The claimant saw Dr. Mahnood Ahmad on August 1, 2006 for
eval uation of | ow back pain. He diagnosed the claimnt with
post | am nectomy syndrone, |unbar disc di sease with myel opat hy and
| unbosacral spondyl osis. On August 4, 2006, the cl ai mant
underwent an L5-S1 transforam nal nerve root injection at the
Arkansas Surgical Hospital, which provided sonme relief as noted in
Dr. Ahmad in his progress notes of Septenber 1, 2006.

The clai mant continued to treat with Dr. Ahmad. On Novenber
15, 2006, he noted that the cl ainant had been cl eared
psychol ogically for spinal cord stinmulation, as she had fail ed
interventional injection treatnents. His assessnment was
“postl am nectony syndrome.”

The | ast treatnment of record shows that the claimant saw Dr.
Ahmad on January 6, 2007. At which point, he noted that the
cl ai mant was continui ng under medi cati on management, which
included life-long use of Class Il or |1l opiod therapy with very
hi gh risk of physical dependence. He noted that he had again
di scussed spinal cord stinulation.

In the present matter, the first issue for determnation is
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whet her the claimant’s all eged August 24, 2005 | ow back injury is

a recurrence of her June 20, 2003 low injury. In Maverick Transp.

V. Buzzard, 69 Ark. App. 128, 10 S.W 3d 467 (2000), the Arkansas

Court of Appeals discussed the difference between an aggravation

and a recurrence as it relates to workers’ conpensation law. The
Court stated:

An aggravation is a new injury resulting from an

i ndependent incident. Farnl and Ins. Co. v. DuBois,

54 Ark. App. 141, 923 S.W 2d 883 (1996). A recurrence
is not a new injury but merely another period of

i ncapacitation resulting froma previous injury.

At ki ns Nursing Hone v. Gray, 54 Ark. App. 125,

923 S.W 2d 897 (1996). A recurrence exists when the
second conplication is a natural and probable
consequence of a prior injury. Weldon v. Pierce Bros.
Constr., 54 Ark. App. 344, 925 S.W2d 179

(1996). Only where it is found that a second epi sode
has resulted from an i ndependent intervening cause is
liability inmposed upon the second carrier.

Id. at 130, 10 S.W 3d at 468. An aggravation is a new injury
with an i ndependent cause and, therefore, must neet the

requi renments for a conpensable injury. Crudup v. Regal Ware, |nc.,

341 Ark. 804, 20 s.W3d 900 (2000); Ford v. Chem pulp Process,

Inc., 63 Ark. App. 260, 977 S.W2d 5 (1998). After careful
consideration of all the evidence, | find that there is

i nsufficient evidence to support a finding that the cl ai mant
suffered a recurrence of her June 20, 2003 injury. Although the
cl ai mant reported her June 20, 2003 back injury, there is no
document ed evi dence she ever missed any time fromwork due to this

injury, nor did she receive any nedical treatment for the 2003
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injury. The claimnt specifically testified that between 2003 and
2005, she did not suffer any back problems, nor did she see a
doctor during this time period. Hence, the preponderance of the
evi dence shows that the claimnt was essentially pain free and
wi t hout back difficulties until her npbst recent back probl ens.

The next issue of consideration is essentially whether the
clai mant suffered an aggravation of a preexisting condition or a
new i njury on August 24, 2005.

As previously noted, an aggravation is a new injury with an
i ndependent cause and, therefore, nust neet the requirenments for a

conpensabl e injury. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S. W 3d 900 (2000); Ford v. Chem pulp Process, Inc., 63 Ark. App.

260, 977 S.W2d 5 (1998). Ark. Code Ann. 8 11-9-102(4)(A) defines
"conmpensable injury":
(i) An accidental injury causing internal or external
physical harmto the body or accidental injury to
prosthetic appliances, including eyeglasses, contact
| enses, or hearing aids, arising out of and the
course of enploynent and which requires nedical services or
results in disability or death. An injury is "accidental"
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]
A compensable injury must also be established by nedical
evi dence supported by objective findings. Ark. Code Ann. §
11-9-102(4) (D).
The credibility of witnesses and the weight to be given to

their testinony are matters solely within the province of the

Comm ssion. Ringier Anmerica v. Conbs, 41 Ark. App. 47, 849 S.W 2d
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1 (1993).

In my opinion, a review of the evidence denonstrates that the
claimant did not prove by a preponderance of the credible evidence
that she sustained an aggravation of a preexisting condition or a
new i njury on August 24, 2005.

The claimant all eges she injured her back on August 24, 2005,
while transferring a patient. Although the claimnt testified she
reported this incident to Ms. Kennedy, she did not recall the
cl ai mant having reported the incident to her. M. Kennedy
essentially testified she was not made aware of the claimnt’s
claimof an August 2005 back injury until October 10, 2005, at
whi ch point she conpl eted paperwork pertaining to this alleged
injury. \When the claimnt sought treatment for this injury on
August 24, 2005 from Boston Mountain Rural Health Center under the
direction of Nurse Sayner, there is absolutely no nention of a
specific lifting incident having occurred on that day with a
patient. \When the claimnt called the conpany nurse on August 29,
2005, she rel ated her current back problens to her 2003 injury.

Al t hough the clai mant di scussed her current back problems with Ms.
Swaf ford, she specifically testified that the claimnt did not
ever indicate to her that she had injured her back in August of
2005 until in October of 2005. According to Ms. Fletcher, she
spoke to the claimnt after she had gone to Boston Mountain, and

she stated that the doctor had told her “it was just old age,” and

24



gi ven her sonme nedicine. M. Fletcher testified she was not made
aware the clai mnt was claimng a August 2005 injury until some
time in 2006, at which point she was made aware of this by the
respondent’s counsel. In addition to this, Ms. Swafford credibly
testified that the claimant came to her some time in August of
2005 and reported that she had back problens as a result of her
2003 injury and at no tine did she report having injured herself
recently although she asked her several times if she had injured
hersel f recently, but she deni ed having done so. M. Swafford
testified she was not made aware of the claimant’s claimfor a
2005 injury until some tinme in October of 2005. The clai mant
adm tted that she did not tell Ms. Swafford that she had injured
her back in August of 2005 until after she had gotten her
Septenber 7, 2005 MRI results. Based on the evidence of record,
it is clearly denonstrated that the claimnt did not relate her
current back problenms to an incident in August of 2005, until
after she got the results of the Septenmber 7, 2005 MRI. In
conparing the claimant’s testimony to the preponderance of the
evidence, | find that the claimnt has not presented credible
evi dence that she sustai ned an aggravation of a preexisting
condition or a new back injury arising out of her enploynment with
the respondent on August 24, 2005

Therefore, having found that the claimant failed to prove by

a preponderance of the evidence that she suffered a conpensable
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back injury, | further find that the claimant is not entitled to
any reasonabl e and necessary nedical treatment for her current
back problems, nor is she entitled to tenporary total disability
conmpensation for this condition

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Wirkers’ Conpensati on Commr ssion has
jurisdiction of the within claim

2. The enpl oyee-enpl oyer-carrier rel ationship existed
on August 24, 2005, and at all other rel evant
tinmes.

3. The preponderance of the evidence fails to show that
the claimant suffered a recurrence of her June 20, 2003
back injury.

4. The claimant failed to prove by a preponderance of
t he evi dence she suffered an aggravation of a
preexisting condition or a new injury to her back

on August 24, 2005 during and in the course of her
enpl oyment with the respondent.

ORDER
For the reasons di scussed herein, this claimnust be, and
hereby is, respectfully denied.

IT IS SO ORDERED.

CHANDRA HICKS
Administrative Law Judge

CH/ml
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