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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 5, 2007,

in Springdale, Arkansas.  A pre-hearing had been entered in this

case on January 9, 2007.  However, prior to the commencement of the

hearing, the respondents withdrew the stipulation that the

existence of the employee-employer-carrier relationship existed

between the parties on August 21, 2006, and the parties announced

that they could not agree on the appropriate weekly compensation

rates, should such benefits be appropriate.  The parties did offer

a stipulation that Companion Property & Casualty Insurance Company

provided workers’ compensation coverage to Reyna’s Roofing on

August 21, 2006.  The additional issues of whether the relationship

of employee-employer-carrier existed between the parties on August

21, 2006, was added.  The issue of the claimant’s entitlement to

temporary total disability benefits was amended to reflect that he

was only seeking temporary total disability benefits from August
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22, 2006 through November of 2006.  The issue of whether the claim

is barred by the provisions of Ark. Code Ann. §11-9-701 was

withdrawn.  The issue of whether the claim is barred by the

provisions of Ark. Code Ann. §11-9-102(4)(B)(iv) was added.

Finally, the issue of the average weekly wage and the appropriate

weekly compensation rates was added.  A copy of the pre-hearing

order with these extensive amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulation was offered by the parties and is

hereby accepted:

1. On August 21, 2006, Companion Property & Casualty

provided workers’ compensation insurance to Reyna’s

Roofing.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the relationship of employee-employer-carrier

existed between the parties on August 21, 2006.

2. Whether the claimant sustained compensable injuries to

his back/sacrum and right wrist/hand on August 21, 2006.

3. The claimant’s entitlement to the payment of medical

expenses, temporary total disability benefits from August

22, 2006 November of 2006.

4. Whether the claim is barred by the provisions of Ark.

Code Ann. §11-9-102(4)(B)(iv).

5. Controversion and attorney’s fees.
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6. The average weekly wage and the appropriate weekly

compensation rates.

In regard to these issues the claimant contends:

“Claimant contends that he was injured on August 21,
2006.  His wrist, hand, and back were injured when he
fell from the top of a 48 feet high roof.”

In regard to these issues the respondents contend:

“The claimant contends that he was injured on August 21,
2006, at which time he contends injured his right wrist,
hand, and back as a result of a fall. The respondents
were not notified of this matter until November 17, 2006,
and therefore assert the notice defense. Respondents
contend that the claimant was not an employee covered
under the Act in that he was an independent contractor.
Respondents also assert the Intoxication Defense in that
the claimant’s injury was substantially occasioned by the
use of alcohol or other illegal drugs.”

DISCUSSION

I. EMPLOYEE-EMPLOYER-CARRIER RELATIONSHIP

The first issue to be addressed concerns the question of

whether the relationship of employee-employer existed between the

claimant and Reyna’s Roofing at the time of his accidental fall, on

August 21, 2006.

The claimant testified that he was originally hired by the

respondent as a “helper” to install roofing.  Roberto Reyna, owner

of Reyna’s Roofing, testified that he originally hired the claimant

as a helper at $8.00 per hour and that the claimant subsequently

worked himself up to $10.00 per hour.  However, prior to the

claimant’s fall, he was changed to the position of an “installer”

with his own “helper”.  In this position he was paid $12.00 to

$16.00 per square of roofing he and his helper laid. However,

Reyna’s Roofing withheld from this money the hourly pay for his
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“helper” and paid this amount directly to the helper.  Reyna’s

Roofing withheld no monies for unemployment, taxes, or other

purposes, from either the payments made to the “installers” or the

“helpers”.

The claimant testified that as a “helper” he was required only

to furnish a bag, hammer, and knife.  When he was changed to an

“installer”, he was also required to provide his own nail gun.

However, all the testimony shows that Reyna’s Roofing provided the

ladders, safety harnesses, air compressors, air hoses, and nails

necessary to roof the houses.  The owners or general contractors

provided the shingles.

David Reyna, the supervisor and son of the owner of the

respondent, testified that the claimant was allowed to select and

“hire” his own helper.  However, he conceded that the helpers

salary was paid directly to the helper by Reyna’s Roofing.  It is

also apparent from the claimant’s hiring as a “helper” directly by

Reyna’s Roofing that Reyna’s Roofing had the ultimate decision on

who worked as a “helper”.  

The claimant testified that he and his helper would go at an

assigned time in the morning to Roberto Reyna’s house. There they

would be assigned to a particular job and driven to the job site in

the respondent’s truck.  During their performance of the work, the

job was under the supervision of either David Reyna or his father

Roberto Reyna. When the job was completed or the work  was stopped

by the respondent, the claimant and his helper were again

transported in the respondent’s truck back to Roberto Reyna’s
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house.  The record indicates that there was no written contract

covering the relationship between the claimant and the respondent.

The method used for payment of the claimant was somewhat bizarre.

He was initially paid by check under the name Jose Mendez. The

check would then be given by the respondent to Jose Mendez, who

would cash the check and give the cash to the claimant.  Later, the

claimant was paid by the respondent in cash.  The testimony of the

respondent’s witnesses indicate that there were no payroll records

for any “installers” or “helpers” during the entire year of 2006.

No W2 forms or 1099 forms were furnished by the respondent on any

of these individuals.

The testimony of David Reyna reflects that the claimant also

worked as a roofer for another roofer named “Chino”, did some

roofing repair on his own, and did some lawn work on his own. The

claimant does not dispute this testimony.  

Clearly, the evidence presented in this case shows that the

relationship between the claimant and Reyna’s Roofing had elements

of both an employment relationship and an independent contractor

relationship.  However, it is my opinion that the majority of these

elements favor an employee-employer relationship. Most importantly,

it is apparent that the claimant could have ceased working on any

job to which he had been assigned by the respondent, at any time

and for any reason (or even without a reason) without incurring any

liability to the respondent. It is further apparent that the

respondent also retained the right to terminate the claimant, at

any time for any reason or without a reason, without incurring any
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liability to the claimant.  It is also apparent that all of the

jobs were obtained by the respondent, that the claimant had no say

in what job he would be assigned, and that the respondent retained

the right to supervise and manage the details of the work. The bulk

of the equipment necessary to perform the job was provided by the

respondent. 

Even if the claimant was an independent contractor and  not

the actual employee of the respondent, the evidence shows that he

would still be the statutory employee of the respondent, under the

provisions of Ark. Code Ann. §11-9-402(a).  If the claimant was an

independent contractor of Reyna’s Roofing, the record further shows

that he would have been an uninsured subcontractor of Reyna’s

Roofing.  There is no evidence that the claimant had obtained and

provided a certificate of non-coverage to Reyna’s Roofing.  Thus,

he would thus become a statutory employee of the insured

intermediate subcontractor, Reyna’s Roofing.

II. AVERAGE WEEKLY WAGE AND APPROPRIATE WEEKLY COMPENSATION RATES

The next issue to be addressed concerns the claimant’s average

weekly wage and the resulting weekly compensation rates.  In regard

to this issue there is a dispute in the evidence presented.    

The claimant testified that as an “installer” he averaged

approximately $600.00 per week. David Reyna testified that the

claimant earned an average of $300.00 per week. He also testified

that the claimant would average 8 to 10 squares per day and would

work an average of 3 days per week. It was his testimony that after

the pay for his “helper” had been deducted, the claimant would make
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approximately $12.00 per square.  Thus, he would average from

$288.00 to $360.00 per week. Unfortunately, neither of these

witnesses had any documents to support their testimony. The

respondent’s had no payroll records, cancelled checks, W2's or

1099's on the claimant for the entire period of his employment. The

claimant also has no cancelled checks and had filed no income tax

returns for the year 2006.  

After consideration of the testimony of both witnesses, I am

inclined to believe that the claimant is overestimating his average

weekly wage and that Mr. Reyna is underestimating the claimant’s

average weekly wage.  I find that Mr. Reyna’s assessment that the

claimant could lay 8 to 10 squares per day is likely accurate.

However, I find it unlikely that the claimant would have averaged

only working 3 days per week. I also find Mr. Reyna’s testimony

that the claimant would average approximately $12.00 per square

after his helper’s pay had been deducted to be reasonable and

accurate. Therefore, I am computing the claimant’s average weekly

wage in the following manner.  I am taking the figure of 9 squares

per day as the average number of squares laid by the claimant. This

should be multiplied by 4, which I find is most likely the

claimant’s average days per week worked. This would yield a total

of 36 squares per week. When this is multiplied by the claimant’s

$12.00 per square earnings, it would yield an average weekly wage

of $432.00.  In turn, this would yield appropriate weekly

compensation rates of $288.00 for total disability and $216.00 for

permanent partial disability.
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III. THE EFFECT OF ARK. CODE ANN. §11-9-102(4)(B)(iv)

The next issue to be addressed concerns the question of

whether this claim is barred by the provisions of Ark. Code Ann.

§11-9-102(4)(B)(iv).  This subsection expressly excludes from the

definition of “compensable injury” any injuries substantially

occasioned by the claimant’s use of alcohol, ingestion of illegal

drugs, or legal drugs used in contravention of a physician’s

orders.  In order for this subsection to apply, the burden rest

upon the respondents to first prove the presence of such substances

in the claimant’s body at the time of the accident and injury.

The testimony of David Reyna is the only evidence presented by

the respondents to prove the presence of alcohol or any legal or

illegal drug in the claimant’s system at the time of his accidental

fall. Mr. Reyna testified that on the morning of August 21, 2006,

the claimant told him that he was feeling “dizzy”, “shaky”, or

“nervous” from being out drinking all night the night before.  He

stated that he asked the claimant if he could work and that the

claimant responded “yes”. Mr. Reyna does not describe the claimant

as visibly appearing to be under the influence of alcohol or any

other substances.  Clearly, if the claimant had in any way appeared

impaired, it would have been reasonable and proper for Mr. Reyna to

have refused to allow him to work.  Thus, it would appear that Mr.

Reyna’s own observation would have been inconsistent with what he

has stated that he was told by the claimant. 

 I simply do not find Mr. Reyna’s testimony, in regard to the

alleged statement by the claimant, to be credible and to be
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sufficient to prove the presence of alcohol or any other substance

in the claimant’s system at the time of his accidental fall.  Thus,

the presumption provided by Ark. Code Ann. §11-9-102(4)(B)(IV)(b)

has not been raised. The record is simply insufficient to prove

that the claimant’s accident and injury of August 21, 2006, was

substantially occasioned by the presence of alcohol, illegal drugs,

or prescription drugs used in contravention of a physician’s

orders. Ark. Code Ann. §11-9-102(4)(B)(iv) is inapplicable to the

present claim.

IV. COMPENSABILITY

The next issue is the question of whether the claimant

sustained compensable injuries to his back/sacrum and right

wrist/hand on August 21, 2006. The burden rests upon the claimant

to prove all of the elements required by the Act for an injury to

be considered “compensable”.

Under Ark. Code Ann. §11-9-102(4)(D), the claimant must

“establish” by medical evidence, which is supported by objective

findings, the actual existence of the physical injuries alleged to

be compensable.  Ark. Code Ann. §11-9-102(16)(A)(i) defines

“objective findings”, as those findings which cannot come under the

claimant’s voluntary control.

In the present case, the medical evidence clearly establishes

the actual existence of physical injuries to the claimant’s right

wrist and forearm, in the form of a Grade III open fracture of the

distal radius, a radial ulnar joint disruption, a laceration of the

flexor policis longus tendon, a laceration of the carpi radialis
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tendon, and a laceration of the median nerve.  Further, the

existence of these physical injuries is amply supported by

objective radiographic studies and visual observations made by

various medical personnel, primarily Dr. Christopher Dougherty.

The medical evidence presented also “establishes” the actual

existence of a physical injury to the claimant’s sacrum, in the

form of a non displayed fracture of the right ala in the S3 area

(the progress reports of Dr. Dougherty).  The actual existence of

this physical injury is supported by objective findings noted on a

lumbar MRI that was performed on October 25, 2006. Except for the

injury to this particular area, there is no objective evidence to

support a physical injury to any other portion of the claimant’s

spine.  Nor, does the medical evidence “establish” any other ijnury

to this part of the claimant’s body.

    The claimant must next prove that these medically established

and objectively documented physical injuries satisfy the

definitional requirements for a “compensable injury”, which are

contained in Ark. Code Ann. §11-9-102(4)(A)(i).  These requirements

are:

(1) That the physical injury must arise out of and occur
in the course of the claimant’s employment;

(2) That the physical injury must be caused by a specific
incident;

(3) That the physical injury must be identifiable by time
and place of occurrence;

(4) That the physical injury must result in internal or
external physical harm to the claimant’s body;
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(5) That the physical injury must require medical
services or result in disability.

There is no doubt from the record that the claimant sustained

an accidental fall, while he was performing services in furtherance

of his employment relationship with the respondent. The evidence

clearly shows that the medically established and objectively

documented physical injuries occurred as the sole and proximate

result of this accidental fall.  The medical evidence further shows

that these injuries resulted in both external and internal physical

harm to the claimant’s body, reasonably required medical services,

and resulted in disability.  Thus, in regard to the injuries to his

right forearm/wrist and his sacrum, the claimant has satisfied all

of the definitional requirements for a “compensable injury” that

are contained in Ark. Code Ann. §11-9-102(4)(A)(i).  

In summary, the claimant has proven that he sustained

“compensable” injuries to his right forearm/wrist and to his

sacrum, as that term is used in the Arkansas Workers’ Compensation

Act.  He has proven by medical evidence, which is supported by

objective findings, the actual existence of these physical

injuries.  He has further proven by the preponderance of the

evidence that these physician injuries arose out of and occurred in

the course of his employment with the respondent, were caused by a

specific incident, are identifiable by time and place of

occurrence, caused internal and external physical harm to his body,

and reasonably required medical services and resulted in

disability.  
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V. BENEFITS

Next, it becomes necessary to determine the nature and extent

of benefits to which the claimant is entitled as a result of his

compensable injuries. Again, the burden rests upon the claimant to

prove his entitlement to the benefits he now seeks.

Clearly, the claimant would be entitled to reasonably

necessary medical services for his compensable injuries, under Ark.

Code Ann. §11-9-508. In order to constitute “reasonably necessary”

medical services under this subsection, the claimant must show that

the medical services he received were necessitated by or connected

with his compensable injuries and had a reasonable expectation of

accomplishing the purpose or goal for which they were intended, at

the time they were rendered.

In the present case, the evidence presented clearly

establishes that all of the medical services rendered the claimant

for his right forearm/wrist injury and sacral injury by and at the

direction of the emergency room personnel at the Northwest Medical

Center of Benton County, by and at the direction of Dr. Christopher

P. Dougherty, and by and at the direction of Dr. Mary Oman, were

necessitated by or connected with the claimant’s compensable

injuries.  The medical services provided by these physicians were

of a type and nature commonly employed in the general medical

community for the types of injuries sustained by the claimant,

either to accurately diagnose the nature and extent of the injuries

or to treat the actual damage produced by the injuries.  Further,

these medical services not only had a reasonable expectation of
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accomplishing their intended purpose or goal at the time they were

rendered but appeared to have actually accomplished their intended

purpose.  

Thus, these services represent “reasonably necessary medical

services” for the claimant’s compensable injury, under Ark. Code

Ann. §11-9-508.   Pursuant to the provisions of the foregoing

subsection, the respondents are liable for the expense of these

medical services. This liability is subject to the medical fee

schedule established by this Commission.

In order to be entitled to the temporary total disability

benefits he now seeks, the claimant must first prove that he

continued within his healing period from the effects of his

compensable injuries.  As the claimant’s primary compensable injury

was to a portion of his body that is scheduled under Ark. Code Ann.

§11-9-521, he need only further prove that he had not returned to

work, during this time.  

The issue of the healing period is a medical question, which

must be resolved upon the basis of the greater weight of the

credible evidence presented.  In the present case, the medical

evidence clearly shows that the claimant was under active medical

treatment and continued within his healing period from the effects

of his compensable injuries, particularly his compensable scheduled

injury, from the date of its occurrence through at least October

12, 2006.  Further, in his physician’s note of September 28, 2006,

Dr. Dougherty indicated that the claimant would remain totally

disabled from performing regular gainful employment until some time
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in December of 2006 (Claimant’s Exhibit No. 1-not paginated,

between pages 50 and 51).

After consideration of the medical evidence presented, it is

my opinion that the greater weight of the medical evidence proves

that the claimant continued within his healing period from the

effects of his compensable scheduled injury for the period

beginning August 21, 2006 and continuing through November 30, 2006.

The greater weight of the credible evidence also shows that

the claimant had not returned to work from the date of his injury

through November 30, 2006.  There is  no evidence that the claimant

had even been offered suitable work during this period.  David

Reyna did testify that the claimant had been offered light duty

work, but only in December of 2006 or January of 2007.

After consideration of all the evidence presented, it is my

opinion that the claimant has proven that he continued within the

healing period from the effects of his compensable scheduled injury

and had not returned to work for the period of August 22, 2006

through November 30, 2006.  Therefore, he would be entitled to

temporary total disability benefits for this entire period, under

the provisions of Ark. Code Ann. §11-9-521(a).  

The record reveals that following the claimant’s compensable

injury, the respondent employer, Reyna’s Roofing, paid the claimant

$200.00 per week for 2 weeks, $100.00 per week for 2 weeks, and

$70.00 for 1 week.  Clearly, both the claimant and the respondents

intended or understood these payments to be in lieu of workers’

compensation disability benefits.  Therefore, I find that the
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respondents are entitled to credit for such payments against the

temporary total disability benefits herein awarded.

  FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 21, 2006, the  relationship of employee-employer-

carrier existed between the parties.

3. On August 21, 2006, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $288.00 for total

disability and $216.00 for permanent partial disability. 

4.  On August 21, 2006, the claimant sustained compensable

injuries to his right forearm/wrist and sacrum.  Specifically, the

claimant has established the actual existence of these physical

injuries by medical evidence, which is supported by objective

findings.  He has also proven by a preponderance of the evidence

that these injuries arose out of and occurred in the course of his

employment with the respondent, were caused by a specific incident,

are identifiable by time and place of occurrence, caused external

and internal physician harm to his body, required medical services,

and resulted in disability.

5.  The claimant has failed to prove by the greater weight of

the credible evidence that he sustained a compensable injury to his

back (excluding his sacral injury) in the employment related

accident of August 21, 2006.  Specifically, he has failed to

establish by medical evidence, which is supported by objective



16

findings, the actual existence of any physical injury to any other

portion of his back.

6.  Ark. Code Ann. §11-9-102(4)(B)(iv) is inapplicable to the

present claim.  The respondents have failed to prove the presence

of alcohol, illegal drugs, or legal drugs used in contradiction of

a physician’s orders in the claimant’s body at the time of his

employment related accident. The respondents have otherwise failed

to prove by the greater weight of the credible evidence that the

claimant’s employment related accident and injury were

substantially occasioned by the claimant’s use of alcohol, illegal

drugs, or legal drugs used in contravention of a physician’s

orders.

7.  The medical services rendered to the claimant for his

compensable forearm/wrist and sacral injury by and at the direction

of the physicians at the Northwest Medical Center of Benton County,

Dr. Christopher Dougherty, and Dr. Mary Oman represent reasonably

necessary medical services for the claimant’s compensable injuries,

under Ark. Code Ann. §11-9-508.  Such medical services were

necessitated by or connected with the claimant’s compensable

injuries and had a reasonable expectation of accomplishing their

purpose or goal at the time they were rendered.  Pursuant to the

provisions of Ark. Code Ann. §11-9-508, the respondents are liable

for the expense of these medical services, subject to the medical

fee schedule established by this Commission.

8.  The claimant was rendered temporarily totally disabled as

a result of the effects of his compensable injuries for the period
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of August 22, 2006 through November 30, 2006.  During this period

of time, the claimant continued within his healing period from the

effects of his compensable scheduled injury and had not returned to

work.

9.  The respondent Reyna’s Roofing made payments of $200.00

per week for 2 weeks, $100.00 per week for 2 weeks, and $70.00 for

1 week that represented payments in lieu of compensation. Pursuant

to the provisions of Ark. Code Ann. §11-9-807(a), the respondents

are entitled to credit for these payments against the temporary

disability benefits herein awarded.

10. The respondents have denied the occurrence of any

compensable injury and have controverted this claim in its

entirety. 

11.  A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on all benefits herein and

hereinafter awarded directly to the claimant.  

ORDER

The respondents shall be liable for the expenses incurred by

the claimant as a result of medical services rendered him for his

compensable injuries by and at the direction of physicians at the

Northwest Medical Center of Benton County, by and at the direction

of Dr. Christopher Dougherty, and by and at the direction of Dr.

Mary Oman.  Such liability shall be subject to the medical fee

schedule established by this Commission.

The respondents shall pay to the claimant temporary total

disability benefits for the period beginning August 22, 2006 and
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continuing through November 30, 2006, at the appropriate weekly

compensation rate of $288.00.  The respondents shall be entitled to

credit for the 5 voluntary payments previously identified in this

Opinion.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the controverted temporary

total disability benefits herein awarded.  One half of this fee is

the obligation of the respondents in addition to such benefits.

The remaining one half of this fee is to be withheld by the

respondents from such benefits.

Based upon my foregoing findings and conclusions, any claim

for benefits attributable to an alleged injury to the claimant’s

back, except for his sacral fractures, must be denied and

dismissed.  

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


