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STATEMENT OF THE CASE

A hearing was held on December 19, 2007, in Springdale,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on September 6,

2006.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On May 13, 2005, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained compensable injuries to his head and

both knees on May 13, 2005.
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4. Medical expenses have been paid for the claimant’s head and

knee injuries.

5. The claimant is entitled to the maximum statutory

compensation rate for 2005.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injury to his neck.

2. Related medical.

3. Temporary total disability following the claimant’s

surgery.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he was injured while transporting parts across the parking lot in

a utility truck.  While the claimant was transporting parts across

the parking lot, he was struck by a Dodge Ram truck.  As a result

of this accident, the claimant suffered injuries to his neck and

right shoulder.  That the claimant needs ongoing medical treatment

for his neck and shoulder.

   In regard to the foregoing issues the respondents contend that

they have paid all appropriate benefits associated with the

claimant’s compensable injury.  The medical records have indicated

the claimant’s current need for medical treatment is not associated

with his compensable injury.  As such, respondents are not

agreeable to paying for same until claimant’s counsel can establish

a causal relationship.
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The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical records marked Claimant’s

Exhibit No. 1.  The respondents submitted medical records marked

Respondents’ Exhibit No. 1 and non medical records marked

Respondents’ Exhibit No. 2.  All these exhibits were admitted

without objection.

 DISCUSSION

The claimant testified that he began working for the

respondent in August 1996 and has held a variety of jobs.  The

claimant testified that the various jobs he has done for the

respondent require him to lift anywhere from 15 to 180 pounds

during a day noting that the respondent makes aircraft engine

parts.  The claimant testified that these parts vary greatly and

are placed in ovens to be heated so there is lots of lifting as

well as transferring the parts from one building to the other in

order to treat them.  The claimant did agree that for some of the

heavier parts they did use the crane when available or someone

would help but sometimes they would have to do it by themselves.

The claimant testified that prior to May 13, 2005, he was able to

do all aspects of his job.  The claimant testified that on May 13,

2005, he was in a cargo truck picking up materials from the tool

crib and as he was going back across the parking lot he was hit by

another team member who was driving a Dodge Ram.  The claimant

testified that at the point of impact he heard a noise and when he

got hit it was like he was pushed sideways so he grabbed the
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steering wheel and then it pushed him forward and he was holding

onto the steering wheel at which time his legs flew up and hit the

bottom of the dash.  The claimant testified that he hit his head on

the right side of something because he had lost his grip and he hit

back on his right side.  The claimant testified that the respondent

responded quickly and he was taken by one of the maintenance men,

Ken Gardener, to Dr. Moffitt’s office.  The claimant testified that

the first doctor he saw he does remember complaining about neck

pain but also noted that both of his knees were bruised badly.  The

claimant testified that Dr. Moffitt sent him to physical therapy.

The claimant testified that initially he was put on restrictions of

no work above his head but he was allowed to lift and drive his

vehicle.  The claimant testified that after about two to three

weeks his condition got to the point where he could not turn his

head and he could not raise his arms.  The claimant testified that

due to the change in his symptoms he sought additional medical

treatment and more restrictions were applied.  The claimant

testified that currently he is doing paperwork and not required to

do any lifting.  The claimant testified that the doctors at the

Arkansas Occupational Health Clinic ordered an MRI and after his

MRI he was referred to Dr. Davis.  The claimant testified that

after Dr. Davis reviewed his MRI his workers’ compensation benefits

were terminated.  The claimant testified that then he began to be

seen by Dr. Danks who has recommended a two level anterior cervical

fusion.  The claimant testified that his discomfort is not like it

was earlier, he now has a shooting pain with numbness noting



5

further that he did not have any of this symptomatology prior to

May 13, 2005.  The claimant was asked if he has been offered any

treatment that has been beneficial to him throughout the course of

his treatment following the accident.  The claimant responded that

Dr. Davis prescribed some stretching traction for him which he went

through approximately five times and this helped a little bit.  The

claimant testified that he is also taking Tylenol six times a day

which he was not taking prior to his accident.

The claimant testified that prior to his accident on May 13,

2005, he was in excellent shape.  The claimant explained that he

regularly lifted weights and jogged.  The claimant testified that

he also did his own landscaping, cut his grass, trimmed his trees,

and planted bushes which he did without any problems prior to May

13, 2005.  The claimant testified that currently he cannot raise

his arms above his shoulders and he cannot turn his neck very far

without having to turn his shoulders as well.

The claimant testified that approximately five years earlier

he had been driving fence posts and saw Dr. Haws for pain in his

neck.  The claimant testified that Dr. Haws gave him two cortisone

shots and a couple of days later he had no more pain.  The claimant

testified that he has not received any other treatment for his neck

since then and no one had ever recommended neck surgery for him

prior to his May 13, 2005, accident.

The claimant testified that he has not lifted weights in over

nineteen months and the heaviest thing he currently lifts is a

piece of paper.  The claimant testified that he physically cannot
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do the work which he had once done for the respondent because he

cannot lift.  The claimant testified that he is wanting to get more

treatment for his neck and is asking to be seen by a neurologist so

that his neck problems will resolve.

On cross examination, the claimant testified that he had never

been diagnosed with degenerative disc disease or osteoarthritis

prior to his May 2005 automobile accident.  The claimant testified

that he does not remember but if Dr. Haws’ report sets forth that

he reported that he had an injury from boxing then it must be true.

The claimant agreed that when he saw Dr. Haws in 2002 requesting a

cortisone shot he was having problems moving his head up and down.

The claimant testified that he does not recall Dr. Haws saying

anything to him about cervical degenerative disc disease but does

remember the doctor saying, “Jim, the older we get.”  The claimant

agreed that the doctor was discussing with him something to do with

his age and just wear and tear.  The claimant was asked about the

accident and the claimant testified that the vehicle he was driving

was a small cab which was offset for one person.  The claimant

testified that he was going approximately six and a half miles an

hour because that is the speed limit on the company grounds.  The

claimant testified that he asked for medical treatment

approximately two to three weeks after the accident due to his

symptoms limiting his ability to turn his head, raise his head up

and lift.  The claimant testified that he had very limited range of

motion in his neck moving side to side.  The claimant testified

that when he went through the physical therapy which included
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traction he felt as though he was making some improvement and

progress with his symptoms.  The claimant agreed that he is still

working for the respondent.

On redirect examination, the claimant testified that between

2002 and 2005 he did not miss any work to the best of his

knowledge.  The claimant testified that he also did not have any

problem performing his job up until his accident.

The medical records set forth that the claimant was seen at

the Arkansas Occupational Health Clinic by Dr. Konstantin Berestnev

on May 13, 2005.  After examination, the doctor notes that the

claimant has bruising on both knees and that the claimant’s x-rays

of his head and lower extremities reveal no fractures or

dislocations.  The claimant was assessed with having a head

contusion and bilateral tibial contusions.  Dr. Berestnev

recommended ice compresses every two hours for ten minutes,

prescribed medication and recommended that the claimant wear a

guard with gel pads to protect the pretibial area.  The doctor also

recommended that the claimant avoid kneeling and climbing.  On May

18, 2005, the claimant was seen by Dr. Berestnev where it is noted

that he is doing better but continues to have headaches, pain in

his neck and in his right shoulder.  The doctor writes that the

claimant also has some tightness going down to both ankles.  Dr.

Berestnev writes that the claimant is basically describing his

bruising moving down to his pretibial space to the ankle area

noting that he also has much less swelling of his tibial

tuberosities bilaterally.  Upon examination, Dr. Berestnev notes
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that the claimant has grinding and popping in his shoulders

bilaterally and exhibits guarding due to pain in his shoulder area.

The doctor assessed the claimant with having head contusion and

bilateral pretibial contusions, healing, but he has some stiffness

in the neck.  Physical therapy was recommended for the neck area

and medications were prescribed.  Dr. Berestnev recommended that

the claimant avoid climbing or working above the shoulders.  The

claimant began physical therapy on May 20, 2005, with Gene

Anderson.  After taking the claimant’s history and examining the

claimant, Mr. Anderson assessed the claimant with having limited

active range of motion of his cervical spine and generalized

weakness.  A program to address these problems was set forth.  On

May 23 and May 25 the claimant continued with his physical therapy

addressing specifically his cervical area.  Dr. Berestnev writes on

May 27, 2005, that the claimant continues to complain of stiffness

in his neck and complains of right shoulder and neck pain.  After

examination, Dr. Berestnev notes that the claimant’s head and knee

contusions are healing but he continues to have neck pain and

stiffness with his shoulder.  Dr. Berestnev writes that he thinks

that the claimant’s neck pain is related primarily to pre-existing

degenerative disease of his neck.  The doctor recommended

medications, to perform stretching exercises and to continue his

job restrictions.  On June 10 Dr. Berestnev writes that the

claimant continues to have pain in his neck and shoulder.  After

examination, the claimant was assessed with stiffness in his neck

with pain radiating down to the right shoulder.  Dr. Berestnev
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ordered an MRI of the claimant’s neck and prescribed medications.

The claimant underwent an MRI of his cervical spine on June 17,

2005.  As a result of this test, there were several findings as

follows: 1. Degenerative disc changes at C4-5, C5-6, and C6-7 with

concomitant osteophyte formation; 2. Broad based bony disc complex

at C4-5 effaces the anterior aspect of the thecal sac may minimally

compress the cord; 3. Broad based bony disc complex at C5-6 effaces

the anterior aspect of the thecal sac, and appears to mildly

compress the left hemiaspect of the cord; 4. Mild to moderate

neuroforaminal narrowing at C4-5.  Moderate to severe

neuroforaminal narrowing at C5-6; 5. Marrow signal abnormalities at

C5-6 are more suggestive of a degenerative process; 6. Increased

signal within the interspinus  regions of the mid cervical spine

are suggestive of possibly ligimous strain.  Dr. Berestnev writes

on June 21, 2005, that the claimant is continuing to be seen for

his head contusion, bilateral pretibial contusion, and healing neck

pain with stiffness in the right shoulder.  The doctor notes that

the claimant has problems with his neck due to pain and decreased

range of motion in his neck with pain which radiates up to his

occipital area.  After examination, the claimant was assessed with

aggravated degenerative changes of the cervical spine as well as

head and bilateral pretibial contusions which are healing.  Dr.

Berestnev recommended medications, stretching exercises, and to

avoid working above his shoulders.  The claimant was seen by Dr.

Gary Moffitt on July 8, 2005, for his continuing complaints of neck

pain.  Dr. Moffitt notes that the claimant’s MRI revealed a
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significant amount of degenerative changes but there is also an

area suggestive of possible ligimous problem and a CAT scan was

recommended.  Dr. Moffitt recommended a CAT scan, and restricted

the claimant’s work to no lifting, pushing, or pulling over twenty

pounds, avoid overhead work and due to some memory problems he

should not be driving a company vehicle.  Dr. Moffitt writes on

July 15, 2005, that he has seen the claimant since he has undergone

a CT scan and that this test revealed that he has two pinched

nerves in his neck.  One of the problem areas is at the C3-4 on the

left and the other is at C5-6 on the left as well.  Dr. Moffitt

notes that it is his opinion that these findings most likely

explain why the claimant is having pain.  Dr. Moffitt recommended

medication as well as additional physical therapy, and to continue

with his work restrictions.  The claimant began his physical

therapy on July 19, 2005.  On July 29, 2005, Dr. Moffitt writes

that the claimant reports that physical therapy is helping although

he is still very stiff and tender.  Dr. Moffitt recommended that

the claimant continue his physical therapy and work restrictions.

The claimant was seen by Dr. Moffitt on August 5, 2005, and at that

time after examination Dr. Moffitt recommended that the claimant

continue with his physical therapy and work restrictions.  On

August 30, 2005, Dr. Moffitt again writes that he has seen the

claimant who reports that he is improving and it is noted that the

claimant has improved motion in his neck and shoulders.  Dr.

Moffitt increased the claimant’s lifting restrictions to thirty

pounds.  On September 13, 2005, the claimant was seen by Dr.
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Moffitt were it is noted that his condition has improved since the

claimant was last seen.  Dr. Moffitt writes that the claimant still

reports a lot of stiffness in his upper back.  At this time Dr.

Moffitt recommended that the claimant return to full duties.  Dr.

Moffitt writes on September 27, 2005, that the claimant reports

that he has been working at full duties and is not having any pain,

but is having a problem with stiffness.  Dr. Moffitt writes that

the claimant reports that his supervisor is concerned about safety

issues due to his inability to perform.  Dr. Moffitt recommended a

functional capacity evaluation and continued the claimant on his

restrictions.  The claimant underwent a functional capacity

evaluation on October 6, 2005.  The tester, Jon Lee, writes that

the claimant’s performance suggests the presence of full physical

effort on the claimant’s behalf.  It is also noted that in

combination with clinical observations and the claimant’s

subjective reports of pain and associated disability to be both

reasonable and reliable.  After undergoing the test, the physical

therapist recommended that the claimant not be allowed to go back

to his normal job as a heat treat operator without limitations due

to his inability to demonstrate tolerances for lifting that his

position requires.  Dr. Moffitt writes on October 11, 2005, that

the claimant’s functional capacity evaluation showed cogwheel

rigidity, a lot of stiffness, head forward position, and some

slowness as well as he fatigues easily.  Dr. Moffitt opines that

these could be associated with Parkinson’s disease and recommended

that he be evaluated by a neurologist.
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The claimant was seen by Dr. David Davis, a neurologist, on

October 26, 2005.  After taking the claimant’s history as well as

examination of the claimant, Dr. Davis writes to Dr. Moffitt on

October 26, 2005.  Dr. Davis writes that he has reviewed the

claimant’s MRI of his cervical spine which reveals mild cervical

spinal stenosis at C5-6, a small vocal disc protrusion centrally at

C4-5 which effaces the ventral cervical spinal cord and that the

claimant has bilateral neuroforaminal narrowing associated with his

degenerative arthropathy.  Dr. Davis writes that the claimant’s

stiffness seems to be mechanical rather than neurological and the

claimant’s failure of abduction of his shoulder suggests bilateral

rotator cuff abnormalities.  Dr. Davis recommended more testing as

well as suggested that he have intermittent cervical traction and

notes that he encouraged the claimant to quit smoking.  The records

reflect that on November 22, 2005, the claimant began his physical

therapy in the form of intermittent mechanical traction for his

cervical spine.  This physical therapy continued on through

December 6, 2005.  Dr. Davis writes on December 7 that the claimant

continues to complain of pain in his neck and shoulders.  Dr. Davis

notes that the claimant does have degenerative osteoarthropathy of

the neck for which there is not a surgical remedy.  Dr. Davis notes

that the claimant has been in physical therapy and has had some

improvement and recommended an MRI of the claimant’s shoulders to

rule out rotator cuff abnormalities.  Dr. Gary Moffitt writes on

March 29, 2006, that the claimant underwent an MRI of his shoulders

and he was found to have a probable small tear of the left
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supraspinatus tendon and a fairly severe tear of the right

supraspinatus tendon for which Dr. David Davis had recommended a

referral to an orthopedic surgeon.  Dr. Moffitt writes that the

claimant reports severe pain and stiffness in his neck and that he

has difficulty turning his head from side to side and difficulty

abduction his shoulders with quite a bit of stiffness in his upper

back as well.  Dr. Moffitt writes that based on the claimant’s

history and physical, he would not recommend surgery to correct the

tears in his shoulders and notes that he discussed with the

claimant that, in his opinion, most of his problems pre-existed his

motor vehicle accident.  Dr. Moffitt writes that it is his opinion

that at this point he thinks the claimant is at maximum medical

improvement and advised the claimant to investigate disability in

relationship to his pre-existing degenerative issues.  Dr. Moffitt

released the claimant to return to work with the same restrictions.

Dr. Kelly Danks writes on June 13, 2006, that he has reviewed the

letter sent to him regarding the claimant.  Dr. Danks writes that

he has discussed with the claimant that there are treatment

alternatives to what he has had which would include surgery.  Dr.

Danks recommended a two level anterior cervical fusion.  The doctor

writes that the claimant’s symptoms all seem to start at the time

of his accident, therefore it would be his opinion that the

claimant’s need for medical treatment is based on his motor vehicle

accident in 2005.  Dr. Jay Michael Calhoun writes on November 27,

2006, in response to the respondents’ attorney’s letter that he has

reviewed the claimant’s medical records as well as his various
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tests.  Dr. Calhoun notes that Dr. Danks has recommended a two

level cervical fusion even though the claimant has no complaints of

radicular pain.  In answer to the respondents’ attorney’s

questions, Dr. Calhoun writes that, “Judging from the slightness of

the accident, I feel that any of the patient’s current cervical

spine problems are due to a pre-existing degenerative condition and

in no way relate to the May 13, 2005, incident.”  Dr. Calhoun

writes that any treatment which the claimant is currently

undergoing is no longer related to his May 13, 2005, incident and

that he would not advocate a two level anterior fusion due to the

claimant’s lack of radicular pain.  Dr. Calhoun writes that any

type of surgical intervention now would be related to a pre-

existing degenerative condition and in no way related to his May

13, 2005, event.

After a complete review of this matter, I find that the

claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his neck on May 13, 2005, while

working for the respondent.  It is not questioned that the claimant

was involved in a motor vehicle accident on the respondent’s

property on May 13, 2005, for which he was treated medically.  On

the initial visit the claimant began to complain of neck pain and

has consistently complained of neck pain subsequent to the motor

vehicle accident.  An MRI of the claimant’s cervical spine showed

broad based bony disc complex at C4-C5 and at C5-6 and a CT scan

showed cervical spondylosis from C3 to C7 with foraminal stenosis

of the left at C3-4 and on the left at C5-6.  These problems may be
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viewed as degenerative changes, however they were not symptomatic

consistently until the claimant’s motor vehicle accident in May

2005 and he has continued to have problems in his neck subsequent

to that accident.  It might be questioned if the claimant’s need

for a two level fusion is actually the treatment which he most

needs to treat his neck problems.  I do find that he is entitled to

medical treatment for his compensable neck injury.  It is noted

that the claimant did have treatment by Dr. Haws in 1998 and 2002

for his neck, however these seem to be isolated events with no

ongoing treatment following these office visits.  Should the

claimant elect to undergo surgery for his neck problems, he will be

entitled to temporary total disability from the date of the surgery

until he is released by his physician.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On May 13, 2005, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained compensable injuries to his head and

both knees on May 13, 2005.

4. Medical expenses have been paid for the claimant’s head and

knee injuries.

5. The claimant is entitled to the maximum statutory

compensation rate for 2005.

6. The claimant has proven by a preponderance of the evidence

that he sustained a compensable neck injury when he was involved in
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a motor vehicle accident while working for the respondent on May

13, 2005.  See discussion above.

7. The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable neck injury.

8. The respondents should pay for any temporary total

disability should the claimant undergo surgery for treatment of his

compensable injury until the date his doctor releases him to return

to work.

9. The respondents have controverted this claim in its

entirety.

10. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his neck on May 13, 2005,

while working for the respondent.

The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable neck injury.

The respondents should pay temporary total disability to this

claimant from the date of any surgery which he may undergo for the

treatment of his compensable neck injury until his treating

physician releases him to return to work.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said
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attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                           
                           ELIZABETH DANIELSON
                                           ADMINISTRATIVE LAW JUDGE
                                         


