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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 7, 2007,

in Springdale, Arkansas.

A pre-hearing order was entered in this case on April 18,

2006.  Prior to the commencement of the hearing, the parties

announced that they had agreed on the appropriate weekly

compensation rates and the claimant announced that she was now only

seeking temporary total disability benefits through May 10, 2006.

A copy of the pre-hearing order with these amendments noted thereon

was made Commission’s Exhibit No. 1 to the hearing.  

The following stipulations were offered by the parties and are

hereby accepted:

1. On or about November 1, 2005, the relationship of

employee-employer-carrier-TPA existed between the

parties.
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2.  The appropriate weekly compensation benefits are

$219.00 for total disability and $164.00 for permanent

partial disability.

3.  The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1.  Whether the claimant’s pneumonia in November of 2005

represents an occupational disease under Ark. Code Ann.

§11-9-601, etc.

2.  The claimant’s entitlement to the payment of medical

expenses and temporary total disability from November

21,2005 through May 10, 2006.

In regard to these issues, the claimant contends:

“Claimant was injured on or about November 1, 2005.  She
was exposed to pneumonia while working and then developed
pneumonia.”

In regard to these issues, the respondents contend:

(a) Claimant did not sustain a compensable illness or
injury while working for respondent employer.

(b) Respondents will assert a defense under Ark. Code
Ann. §11-9-114.

(c) Respondents will assert a defense under Ark. Code
Ann. §11-9-601(e)(3)(g)(1)(A).

(d) Respondents may assert a defense under Ark. Code Ann.
§11-9-603(a).

 DISCUSSION

The central issue in this case is whether the claimant’s

respiratory illness (in the form of pneumonia), beginning in

November of 2005, represents an occupational disease under the
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provisions of Ark. Code Ann. §11-9-601.  The burden rests upon the

claimant to prove this fact.  

In order to meet this burden, the claimant must show that her

pneumonia arose out of and occurred in the course of her employment

with this respondent. This requires that she prove a causal

connection between her employment and this alleged occupational

disease by a preponderance of the evidence.  

The claimant need not prove this necessary causal relationship

to an absolute or mathematical certainty.  However, it is not

sufficient to show that such a relationship is only possible.

Rather, she must prove that such a relationship is probable or

likely.  

The claimant has proven that in early November of 2005, one of

the children at the respondent’s facility, Luke Netherton, was

diagnosed as suffering from pneumonia.  The claimant has also

proven that her employment activities for this respondent placed

her in close proximity to this student shortly prior to his being

diagnosed as suffering from pneumonia.  Finally, the claimant has

proven that in the latter part of November of 2005, she began

experiencing difficulties, which included a  diagnosis of pneumonia

(she was also diagnosed as experiencing renal insufficiency,

hypokalemia, and hyponatremia).

The Appellate Courts have recognized that expert medical

opinion on causation is not absolutely necessary, in every case.

This does not mean that expert medical opinion on causation is not

desirable or helpful in every case.  The Appellate Courts have also
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recognized that where the cause of injury or condition is complex

or obscure and does not lend itself to inference by the use of

common sense and reason, expert medical opinion may be required. 

Clearly, pneumonia is a form of respiratory infection.  It is

an ordinary disease of life to which the general public is exposed.

It can be caused by a multitude of organisms, many of which are

continuously present in the general environment.  In most cases,

these organisms do not progress into the condition of pneumonia,

but are kept in check by the body’s immune system as long as it is

functioning properly.  

In the present case, the only expert medical opinions offered

do not support the existence of a causal relationship between the

claimant’s employment environment and her subsequent development of

pneumonia.  These opinions are expressed by Dr. Peter Marvin and

Dr. Mark Lovell.  

In his report of December 7, 2006, Dr. Peter M. Marvin, a

pulmonologist, expressed the opinion that it was likely that the

pneumonia experienced by the pre-school student, Luke Netherton,

was caused by an entirely different organism than that that caused

the claimant’s pneumonia.  He further stated that the bacteria

(streptococcus pneumoniae) that caused the claimant’s pneumonia

would be present in the wintertime and in at least 40 percent of

normal healthy individuals, but that it was not easily

transmittable between individuals, even in close contact for

extended periods.  He summarized his opinion as follows:
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“It is clearly more likely than not that
Barbara Ferguson’s pneumonia was not acquired
from Luke Netherton.”

   The only other expert medical opinion is found in a letter from

Dr. Mark Lovell.  Dr. Lovell was Luke Netherton’s treating

physician, for his pneumonia. In this letter, dated Septembr 12,

2006, Dr. Lovell stated that in is his opinion that Luke Netherton

also suffered from a bacterial pneumonia.  However, he agreed with

Dr. Marvin that such bacterial pneumonias are not usually

contagious. In summary, he stated:

“There are so many factors involved in
pneumonia acquisition that I can’t say there
is a direct connection (between Luke
Netherton’s pneumonia and the claimant’s
pneumonia).”

Clearly, there is a possibility that the claimant may have

caught her pneumonia from Luke Netherton.  However, based upon the

evidence presented, this transmission has not been proven to be

likely or probable.  Thus, I must find that the claimant has failed

to prove by the greater weight of the credible evidence the

existence of a casual relationship between her pneumonia and her

employment environment with this respondent.  Her failure to prove

this causal relationship prevents a finding that her pneumonia

represents an “occupational disease” within the meaning of Ark.

Code Ann. §11-9-601(e).

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer carrier-third party administrator existed between the

parties.

3.  On all relevant dates, the claimant earned wages

sufficient to entitle her to weekly compensation benefits of

$219.00 for total disability and $164.00 for permanent partial

disability, should such benefits have been appropriate.

4.  The claimant has failed to prove that her episode of

pneumonia, beginning in November of 2005, represents an

occupational disease, within the meaning of Ark. Code Ann. §11-9-

601(e).  Specifically, she has failed to prove by the greater

weight of the credible evidence the existence of a causal

relationship between this pneumonia and her employment with this

respondent.

5.  The respondents have denied that the claimant’s pneumonia

represents an occupational disease and have controverted this claim

in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


