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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.

On September 12, 2006, a pre-hearing conference was conducted in this claim, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the parties’ contentions relative to the issues.  The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit #1.

The testimony of Juan Estrada, the claimant; Tyler Buford; Lucky Brewer; and Brian
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Flock, coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

The testimony of the claimant testified that while his real name is Juan Estrada, he has

also used the name Jose Vargas.  Mr. Estrada testified that the reason he uses the name Jose

Vargas is to secure employment because he is not a legal immigrant in the United States.  The

claimant was born in Mexico where he graduated high school.

The testimony of the claimant reflects that at the time he was hired by respondent-

employer he presented identification documents which identified him as Jose Vargas.  Claimant

was hired by respondent-employer on February 19, 2004, in Little Rock.  Claimant maintains that

he worked on two to three bridges in the Little Rock area in the employment of respondent-

employer.  After completing the jobs in the Little Rock area, claimant worked on a bridge project

in the employment of respondent-employer in Conway.  The testimony of the claimant reflects

that with each new job location he completed an employment application.  After the Conway job,

the claimant worked on a project in Russellville in the employment of respondent-employer. 

Subsequently, in July 2005, the claimant was hired on the project of respondent-employer in

Crittenden County, where he suffered the injury which serves as the basis for the present claim.

Claimant maintains that supervisory personnel of respondent-employer became aware

that his real name was Juan Estrada and not Jose Vargas.  Specifically, claimant identified his

supervisor, Lucky Brewer, and the Tyler Buford, the superintendent as individuals who were

aware of his true identify and the fact that he was an illegal immigrant.  Regarding the afore, the

claimant testified:

Not really when they hired me.  But like two or three days later,
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when they started to know me, they start to joking with me like about,
they always joke like they call us wet backs.  Sometimes they tell just
jokes - - 

They always, they call me sometimes Juan, sometimes Jose. (T. 9).

The claimant concedes that when he originally applied for employment with respondent-

employer the no one knew his real name:

Yes.  No, not when they hired me.  I guess a little bit later they
find out.  But they never say nothing else about my, they never tell me, 
so what’s your real name?  They say, it’s okay.  We don’t care.  We need
people, you need job, that’s it. (T. 10).

Claimant testified regarding a conversation he had at the time of his initial employment by 

respondent-employer  with Lucky Brewer, the field supervisor for respondent-employer:

Lucky told me when he hired me.  He say are you legal?  He say,
nah, you’re illegal.  I know you’re illegal.  And in that case, I don’t know
what to say.  So I just say - - (T. 10).

The testimony of the claimant reflects, regarding his job duties in the employment of

respondent-employer:

What did I do?  I do just what he tells me when he, when I’m
looking for job, he said what do you do?  And I say, I do a lot of things.
Not, I can’t tell you exactly what I do.  You need to see me what I do.
Then you can decide to pay me.  And he said how much you asking?  And
I said asking $14.00.  The he say $14.00?  And I say yes.  I know what
I’m asking because I can do welding, I’m a welder.  I can do carpenter, 
and I know about driving pile because driving pile.  And that’s where I
told him that.  And I have pictures to prove I can do everything.(T. 12).

Claimant explained the process of driving pile in the construction of bridges, a task that he 

performed in his employment with respondent-employer:

When we wanted to start a bridge, a building bridges over across
bridges, we got to get the pulleys, the digging with the machine they
digging.  Then we got to drop some big like round metal pile - - 
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Three fee wid and by they are about sometimes 65 food, sometimes
75 foot long.  So we got to grab it down to the ground.  And, but we gotta
use a big equipment, heavy, extremely heavy. (T. 12).

The testimony of the claimant reflects, regard the mechanics of how he injured his back, 

that he was performing assigned job duties driving the pile at a work site in West Memphis:

Well, I had to climb top, it’s kike a big, they call it the leak.  It’s kike
a big low - -I’ve got a picture.  Like a big, it’s a hammer, hydraulic hammer.
So it’s at the top.  I but it in the ground, and I had it clamped off and hold
it until the hammer come down.  After that hammer come down, I had to 
get up on it, and let that hammer down.  But - - (T. 12-13).

Claimant explained that in performing the above task he was over 60 foot above ground.  

Claimant continued:

I had to climb all the way up, let’s say this is the pipe.   I had
to get between those leaks like this.

And hold it like this. [Demonstrating his arms around the pipe] 

Til the hammer catch it.  After he catch it, I had to get off to get
down.  But at the time, they got the pipe hanging with something.  So the
time when he set from the ground and do like this, the pipe can go back to
me or go down.  So I got to hold it until they catch it.  If I don’t hold it, 
that’s when it smashes.  That’s what - - (T. 13).

Claimant’s testimony reflects that he was preventing the large pipe from swaying at the time he

injured his back.  The testimony of the claimant reflects that his back popped in the accident. 

The claimant testified regarding a subsequent incident which occurred approximately three (3)

weeks later served to compound his back symptoms and resulted in him seeking medical

treatment:

Well, when I really snapped my back.  That’s where it started hurting
a little bit, a little more and more kike what’s called a little more, and more, 
and more.  Until one day I was working, I was step on and I took pieces of
2x4.  And I just laid them down to pick something, and that’s where my 
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back snap pops. (T. 14).

Claimant estimates that the above occurred about a week or two before he went to the doctor on

April 18, 2006.  Claimant denied that he had any problems with his back prior to the work-

related incidents in the employment of respondent-employer at the West Memphis job site. 

Claimant noted that he had been working for respondent-employer for more than two years

without back problems. (T. 14).

Claimant asserts that he reported the incident involving the pylon which resulted in his

initial back pain to his superintendent, Lucky Brewer:

I told him, yes.  Because I was the only one, I do that.  It’s about
five people, four or five people in the crew.  And I was the only one who 
can handle that weight.  And I should say something.  On those things, 
where i jump off, they got some hydraulic thing.  They put it on it, and 
they get those things to hold it tight kike this, to line them up.   I have to
do that, but Lucky he don’t want to use it. 

Because it wasted time.  So he’s using me.  And after I hurt my
back, - - 

Yes, sir.  And after this when I told him my back start hurting, he
decides to put it on.  (T. 16).

The claimant testified regarding Mr. Brewer response to the reporting: 

He just say I’m crying like a baby.  That’s the way he is, and that’s
the way he treat me. 

No.  I told him, I just let you know so you can write it down.  And
he just looked to me and said, come on.  And I said well, I just let you know.
He said you’ll be all right. (T. 16).

The testimony of the claimant reflects that between the first incident involving the pylon

and the subsequent incident, his low back pain progressively worsened.   Claimant added that he

was also having problems with his legs following the first incident.
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Regarding the second episode, claimant’s testimony reflects:

Okay.  When I was working, I was working and I was standing
on the 4x4's.  And it’s just like nothing to just lay down to pick up some
work.  And my back hurt.  Lucky, my boss, he was not there.  But I don’t
remember exactly if Tyler was there.  But know the other superintendent
was there.  And I tell him. (T. 17).

Claimant identified the other superintendent as Brian Flock.  Claimant elaborated further

regarding the combined effects of the work-related incidents:

After the 2x4's, I was working.  Just when I feel my back like
I can feel it like break, breaking.  After that, that’s when I decided to go
to the doctor because my legs started to hurt bad, my legs and my back. (T. 19).

The claimant continued to work between the two incidents because he had no choice.  Claimant

added that even after the second incident he was still directed to work.  Claimant noted the he

continued to work after seeing the doctor on April 18, 2006:

No.  They told me to work.  More than that.  They told me to 
work more than that.  They used me, they used me to the last minute.
They let me off.  They fired me. (T. 19-20).

In addition to reporting the second incident to Mr. Flock, claimant testified the he also relayed

that he needed to see a doctor, and was told by Mr. Flock to wait and report it to Mr. Brewer.

Claimant testified regarding the eventual reporting of his second incident to Mr. Brewer

in accordance with the directions of Mr. Flock:

No.  Because he wasn’t there.  I tell him ‘till he come back the 
next, I guess the next, I don’t remember the next day or next couple of 
days when he come back.  I told him, hey man, I hurt my back.  I don’t
remember about Tyler, but I remember Flock was there, and I tell him.
And he say yes, what you want to do?  And I say, well obviously you know,
I need some help.  He say, oh come on.  You’ll be fine.  He say what do 
you want to do?  Help you with some time, but don’t nothing to the doctor.
That’s what he told me.  So I just decided to go on to the doctor from - -(T. 20).
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The claimant testified that he was uncertain what Mr. Brewer meant, however he told the doctor

what happened.  Claimant concedes that he had not fully disclosed the history of his injury to the

doctor at the time of the initial visit because he was trying to keep his job.  The testimony of the

claimant reflects that following his visit to the doctor he had another conversation with Mr.

Brewer:

I tell him, hey man, I went to see a doctor.  Then he say, hey man, 
you got a problem.  And I asked him what’s the problem doctor?  He say 
you got a problem with the back.

Me and Lucky.  But I was telling Luck what the doctor told me.  And
the doctor - - and I told Lucky the doctor told me what did you do?  Where
do you work?  And I told him what I do.  And he say that’s why.  You hold
too much weight?

He [Lucky Brewer] say well, you know what’s going to happen?
And I said somebody gotta tell me.  He say, I don’t know.  I don’t know
what to do.  I need to talk to Tyler.  That’s what he told me. 

And I tell him I need some help.  I’m just trying to let you know.
That way you know because I - - (T. 21-22).

The claimant testified that Mr. Brewer told him he would speak with Mr. Buford about

his back injury.  Two to three days thereafter claimant testified that Mr. Brewer told him that he

had spoken with Mr. Buford:

And he told me well, he say this is what’s going to happen.  You’re
the one that wants work, and you can do nothing because you know, and we
know you are not legal.  So you better watch what you want to do.  Because
if you are not legal, you won’t win.  You gotta ignore it.  And you gotta lot
of things coming up.  That’s what he told me.  He said you got a lot of things
coming up because I know about that.  He told me he knows about court
and stuff.  He said, I’ve been plaintiff in court.  So you are only a Mexican,
not a legal resident.  And we are a big company.  He say his company got 
more than one, two, or three attorneys. (T. 22-23). 
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Claimant’s testimony reflects that his employment was terminated by respondent-employer a 

week or two following the doctor’s visit:

Something like that.  And Lucky told me, so whatever you want
to do.  But Tyler told me you can’t work anymore.  And I say, I feel lucky.
(T. 23).

The clamant testified that he has not worked anyplace since his employment was

terminated.  The testimony of the claimant further reflects that he has not been physically capable

of working due to residuals of his back injury.  Claimant explained:

I still - - I can walk.  I can walk, but I can’t sleep good.  I have to
use a pillow between my legs.  And in the morning, I can just barely walk,
barley. (T. 23).

Claimant noted the presence of pain in his low back/left buttock area and into his left leg. 

Claimant testified that the pain and symptoms have not improved since May 6, 2006.

On cross-examination, claimant denied that he had a back problem when he went to work

for respondent-employer.  Claimant acknowledged that he work a back brace all of the time. 

Claimant explained the wearing of the back brace on the job:

It just, kind of what I do.  It’s heavy stuff.

*       *       *

Because the safety, I know about weight.  We always work on
too much weight.  And it strains muscles.  So I am one of the safest
person, try to be.  That’s why I use my brace. (T. 26).

Claimant denies that he told Mr. Brewer that he had a back problem before going to work on the

West Memphis job or that he had been going to a chiropractor.  Claimant acknowledged that he

went to a chiropractor once, “about four years ago”.  Regarding the earlier chiropractor treatment,

claimant testified that it was for “stretched muscles”, which hurt for a short period and then
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resolved.  

The testimony of the claimant reflects that his prior back complaint was in his upper

back, not the lower back, which he attribute to work related accident in the employment of

respondent.  Claimant maintain that he prior chiropractic treatment, which was had

approximately four years earlier, was for the upper back complaint.  

The testimony of the clamant reflects that he was seen by a chiropractor while working on

the West Memphis job project.  Claimant maintains that he went to the West Memphis

chiropractor because Mr. Brewer told him to do so, and that he was seen approximately four

times.  Claimant attributes the West Memphis chiropractic treatment to a job injury on the West

Memphis job project:

I can’t remember exactly, but it was on that job about one month
before.   Not over the one month before I hurt back.  That’s when my 
back start hurting.  That’s what he told me.   He told me that he would
help me.

The credible testimony of the claimant reflects that he went to the West Memphis

chiropractor relative to his low back complaint, which he attributes to his job-related activities,

prior to seeking treatment from a medical doctor for the same complaint.  Claimant paid out for

the chiropractic treatment with a credit card.  Claimant testified:

Yes, I do.  I think I remember paying with my credit card because
I had no money.  Lucky told me he was going to help me.  But don’t say
nothing to the doctor.  Well, I don’t really know if a chiropractor is a 
doctor or not.  I was thinking a chiropractor was a doctor.  And Lucky
told me no.  He’s not a doctor.  He’s just a chiropractor.  That’s why I’m
kind of a little confused.  But yes, I paid with my credit card because I 
had no money.  He told me he was going to pay me back, and eh never do.
He just helped me with some time, yes. (T. 30-31).

The credit card used by the claimant bears his name and not that of “Jose Vargas”.  Claimant
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denies experiencing problems with the chiropractor’s office because of the name on the credit 

card:

No, because I never told the chiropractor, I never told him about
about Jose Vargas.  I just went to the chiropractor under my real name.  
No way to lie.  I don’t have to lie about it. (T. 31).

The claimant attributes the incident of picking up the 2x4s as the one which caused his

symptoms to increase relative to the low back and leg pain.  Regarding the exact of the incident,

the claimant testified:

I can’t remember exact date, and I just say January, but I’m not 
sure.  But I remember where I was going.

It was in December and January.  I don’t remember the day, but I 
remember what I was doing. (T. 32).

Claimant asserts that the last incident was witnessed by a co-worker, an individual that he liken

to as his “big brother”, who was raised with him in Mexico.  In terms of reporting the injury on

the date of its occurrence, the testimony of the claimant reflects:

I told Flock, Brian Flock.   He was there, and he saw me when I 
lay down with the bad pain.  And he just shake his head.  He just say - - 

*       *       *

Yes.  I tell him, hey man, my back is hurt.  And I need to go to
the doctor.  And he say, yeah.  Let’s wait until Lucky comes back. (T. 33).

The claimant testified that he continued to work following the last incident.  Claimant

explained:

Yes.  I was trying to work so they don’t send me home.  Because
if they send me home, if they send me home, and they don’t pay me anyway,
so I have to try to work. (T. 33).

The claimant testified regarding a conversation he had with Mr. Tyler Buford, as it related
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to the termination of his employment:

No.  Yes, so they found out.  Because I asked him for some help.
He say well, Lucky told me about, well he said there’s going to be a problem,
you know.  You’ve got two names.  And the insurance, they don’t answer.
So whatever you want to do.  And I say, man, I need some help.  I want you 
to give me the money for my doctor.  Tell me what to do.  He say, you 
can’t do nothing. (T. 33-34).

The claimant further testified that Mr. Buford told him not to say anything to the doctor about his

back while he explored an avenue of possible assistance. (T. 34).   Claimant added:

About my back problem.  But he don’t know I already told my doctor.
Because when he told me don’t tell him, I told the doctor already.  The 
doctor knows.

Because he told me he’s going to help me.  And after that, he says,
we can’t help you because you’ve got two names.  And I told him well, 
you know I have two names.  And I tell Lucky, I told him.  So what happened
if I just fell down the bridge?  I asked him what happened?  Are they going
to let me die?  He say no.  He say it’d better if you fell down the bridge, then
what happened now.  And I say what the difference?  He said because if you 
fell down the bridge, we got an ambulance come, you gotta go to the hospital.
And this way, we’ve got to deal with two different names.  And you know it.
And I say well, I need some help. (T. 34-35).

The claimant testified that he sought medical treatment from Dr. Gumersindo Leal

relative to his back injury.  Claimant noted that he had reported his injury to supervisory

personnel of respondent, Mr. Lucky Brewer, prior to seeking treatment for his injury.  Claimant

testified:

I tried to get help from them.  When they don’t help me, when
they don’t want to help me, I had to pay by my own money.  And I went
to see this doctor. (T. 36).

Claimant acknowledged that he first went to a medical doctor on April 18, 2006.  Claimant’s

testimony reflects:
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I can’t remember when it was, but I went to the doctor, I went
to see the doctor before they fired me.  I can’t remember when it was 
because it’s a long time, about six months or five months.

*       *       *

Yes.  I come to tell them, and told them hey, this is the problem 
I’ve got.  This is the problem I’ve got.  And the doctor say I need, you need
to take care of this because it’s something bad.  Then they told me - - I 
told him to pay for the doctor.  Told him the results of the x-rays.  And he
say, let me see what I can do. (T. 37).

The claimant underwent an MRI scan after his initial visit to Dr. Leal.  After obtaining the results

of the MRI claimant informed supervisory personnel of the severity of his injury and requested

assistance.  On May 12, 2006, claimant returned to Dr. Leal and disclosed that his back injury

was the product of his job.  Claimant explained why he did not relay the work-relatedness of his

back complaint to Dr. Leal during the April 18, 2006, visit:

Okay.  This is what happened.  When I went to see the doctor, I 
was working with Lucky.  Working about like don’t say nothing.  Because
he told me don’t say you get hurt on the job. (T. 38).

Regarding the May 12, 2006, disclosure of the work related nexus of his injury to the doctor,

claimant testified:

I had to tell him that I got hurt on the job because they [respondent]
didn’t want to help me. 

Yes.  The reason why I didn’t tell him from the beginning was 
because my supervisor told me not to. (T. 38-39).

Claimant acknowledged that the did not disclose the work-relatedness of his complaint to the

West Memphis chiropractor that he saw before Dr. Leal:

Because Lucky told me, don’t say nothing.  I want to help you, but
don’t say nothing.
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He tried to stay with me until we found out it’s going to be a big
deal.  He tried to help me with some time.  He way you don’t say nothing,
and I’m going to help you with some time. (T. 39).  

The evidence in the record reflects that at the time the claimant disclosed the work-relatedness of

his injury to Dr. Leal he produced pictures of the machine that was use by respondent-employer

wherein he was injured:

Yes, because I had to tell him the truth how it happened. (T. 39).

Regarding relaying the history of the second incident involving the boards to the doctor, claimant 

testified:

I tell him, well see when the Dr. Leal, I just tried to explain to him
what kind of job I do.  Because this is more than, this is more of what I do
than anything else, running some piles. (T. 40).

While the claimant testified that he could not identify the specific date that the injury occurred,

he did know “what we were doing”, and offered regarding respondent-employer, “they can find it

in there.  It’s in a schedule they’ve got.” (T. 40).

Claimant acknowledged that while employed by respondent-employer on the West

Memphis job project he complete a time card each day and the foreman signed it.  The side of the

card inquired of an injury on that day.  Claimant testified:

Yeah, but sometimes if something happened and I just put yes, 
he say you can’t do this.  You can’t put this.  You know what’s going to
happen?  They’re going to get me. (T. 40-41).

Claimant concedes that he did not leave an entry on any of his time cards reflecting that he had

been injured:

Yes.  I know because no matter what I put, he don’t care about us.
They always talk about, all the time talk about safety.  But when we’re 
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doing something dangerous operation, they just want to do it.  They don’t
care. (T. 41).  

Regarding directions by supervisory personnel relative to the time cards, claimant testified:

No.  Well, Lucky one time, he say you don’t have to sign that.
You don’t have to put that.  I’ll take care of it. (T. 41).

When questioned regarding the absence of an entry indicating an injury from each of his time 

cards covering July 2005, through May 2, 2006, the claimant testified:

I, maybe if that thing says no, I agree with that because no matter
what we say, we just have to put no. (T. 41).

The testimony of the claimant reflects that before working on the bridge project in West

Memphis, he worked for another company, Jones Contractor or KK Brothers, which was the

same company.  Claimant discharged the same job duties for the previous employer as he did for

respondent-employer.  Claimant denies that his back was hurting during his employment with his

prior employer.

The claimant testified that he sustained his upper back problem while working with a

shovel:

I was working in, I was working with a shovel.  And I just turned
around fast, and it started to hurt.  It was nothing bad.  I just, nothing like
many [my] back pain.  It was just a stretched muscle.  That’s it. (T. 42).

The testimony of the claimant reflects that the injury occurred at least four years earlier, and that

he fully recovered from it.

Claimant acknowledged that he supplied the name of Jose Vargas on his employment

application to respondent-employer.  In relaying how he came to chose the name, claimant

testified:
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Okay.  When I was working, when I was working with Jones
Contractors, I was working under Juan Estrada, my real name.  But you 
know when the income tax coming, you have to pay the taxes.  So when 
the Social Security Office find out you are not claiming your taxes, they 
send you a letter where they say you can’t work anymore.  And they tell
them you can’t employ this guy anymore because he’s got a problem with 
his social.  So my boss told me, he say, hey Juan, he say you know about
this.  And I say yeah.  And he say that’s okay.  You can give me another
name, another social, and you can work here.

Jones Contractor, yes.  The same way, what they do.  I know this
friend.  He’s still working for them.  They do the same thing.  When they 
keep the socials, they just say, hey come on.  Just give me another social
and another name.  And just keep working.  They know about that.  They
know about our situation.  And they don’t care. (T. 43-44).

The claimant testified after he was identified by the Internal Revenue Services as someone who

should not be working to Jones Contractors, he was told by his supervisor to supply him with

another social security number and name, and he could continue working.  Claimant then

supplied the name “Jose Vargas”.    Regarding the new social security number, claimant testified:

It’s, you can find it on the streets anywhere.  Like if they see you, 
they say hey, you need something?  Yes.  I need a social.  And I don’t know
how the do it, or how they get it. (T. 45).

Claimant acknowledged that he purchased the social security number.

The claimant is an illegal alien and does not have a social security number.  Further, the

claimant concedes that he does not have any work paper or anything to allow him to work in the

United States.  Regarding the documents that were supplied to the respondent-employer,

claimant acknowledged providing a verification form which reflected that he was a resident alien. 

While the card had the name “Jose Vargas” it contained his picture.  Claimant obtained the

resident alien card from the same individual that he purchased the social security number.  While

acknowledging that the documents were illegal, claimant maintains that Mr. Tyler Buford was



16

aware of the same:

How did he know?  Because they got the same thing.  What 
happened to me the first tie with when the social security office keep the 
files at the social securities, they, what they gotta do, they gotta let the 
people off.  They gotta lay them off.  But they need it.  So that’s what they
tell, they say get us another social, another name.  That’s what they do the 
last couple of months from the other job where they move.  My friends
call me and tell me, hey, our social’s they say is no good, but they give us
a chance to get another social. (T. 47).

Claimant concedes that while Mr. Buford may not have been aware of the false name he was

using at the time he commenced his employment with respondent-employer, he or other

supervisory personnel gained it later:

Yeah.  Because he always, not him but they all joking with us,
and they know about our situation. (T. 48).

Claimant asserts that supervisory personnel of respondent-employer were aware of his residency 

status prior to terminating his employment:

No.  They know before that because they always joke with me.
They always say hey, you watch, they always talk about, they know how 
we are.  They know. (T. 48).

Claimant maintains that his employment was terminated because he was injured on the job and

needed medical treatment:

Yes.  Because they don’t want to help me.  That’s why, that’s
the easy way for them to do it.  That’s all they want to pay.  They say
well, we found out about your social.  And I told my boss, Lucky, I told
him hey, but you know how we are.  And you never say nothing before.
And he say well, you know, it’s not us.  Because we know.  But some
people at the top, or somebody else in the company, they don’t want us. 
(T. 48-49).

Claimant further testified:

Yes.  Well, I don’t know how it works with the insurance and stuff.
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But I just asked them for help.  And Lucky told me, he says what’s 
going to happen.  If you want to file, if you try to get some help, this is 
what’s going to happen.  They are going to find out you are not legal.  
They’re going to let you off, and they ain’t going to give you nothing.  And
he told me, whatever you want to do.  You can just get another social
and another name.  But he don’t understand I have done it.  I wish to do 
that.  But I told him I need some help.  I say no matter what, I mean matter
what happen, I just want to try to get some help.  If they can’t help me, it’s
okay.  But I need somebody to help me because I’ve got a baby, and I’ve
got a wife, and they depend on me. (T. 49).

Claimant acknowledged the he worked following his injury until May 2, 2006.  Claimant

noted that he is not presently working because he is physically unable to do so due to the

residuals of his injury.  Claimant testified that his back is continuing to progressively worsen. 

Claimant, who now lives in Texarkana, testified that he has not been to a doctor since he was last

seen by Dr. Leal.  Regarding his current activity level, the claimant testified:

Nothing, just in the house.  I live with my daddy.  They help me as
much as they can.  But that’s what I do. (T. 50)..

Claimant’s testimony reflects that at the time of his injury in the employment of

respondent-employer he was earning $17.50, per hour, and the he worked more than 50 hours per

week.   Claimant added regarding his working environment:

But I’d like to say something.  My boss, he never gave us no
lunch break at all because it’s just like he wants to, he just wants to keep
going, and going, and going.  And all the rest of the crews take break lunch.
And we were the only ones not taking no lunch.

Yes.  And he supposed, we’re supposed to get off work at 5:00 because
we’ve got to work from 7:00 to 5:30.  But he’s supposed to let us go home
from 7:00 to 5:00 for the 30 minutes we don’t take lunch, you know.  But
sometimes we work until 6:00, and he just paid us - - (T. 52).

Claimant noted that the entirety of the time he was employed by respondent-employer he worked

under the supervision of Mr. Brewer.
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Claimant identified the area along his shoulder blades as the location of his earlier back

injury, which occurred four years earlier, and for which he saw a chiropractic physician on one

occasion.   Regarding the initial injury to his back while holding the pylon, claimant testified:

No, because it’s started hurt - - I was thinking I was just tired.
Then I say I might be tired.  Then, and I went home in a couple of weeks.
So when I made that long trip like today, four and 24 hours and 30 minutes,
I started feeling it when I drive.  And I told my partner, hey man, 
something’s wrong with my back.  And he say that’s not good.  That’s 
what me, Lucky, and everybody was saying, it was nothing bad. (T. 55).

Claimant noted that at the time of the onset of his symptoms the weather was cold.  Claimant did

not cease working.  

Claimant’s testimony reflects that between the incident involving the pylons and the

board incident he was seen by a chiropractor in West Memphis.  Claimant elaborated regarding

the role the Mr. Brewer played in him seeking treatment from a chiropractor for his symptoms:

Well, I told him what happened one time, about my back right 
here.  And he said what to do?  And I say well, I remember I just went 
to the chiropractor, but that’s about something different.  It hurt different.
You can feel it.  And he say well, what you want to do?  And I say well,
I’m asking if you can help.  And he say well, go to the chiropractor then.
But just, you know, this is between me and you.  That’s when I went to 
see the chiropractor.  And I tell him where it hurt. (T. 56).

The claimant testified that he went to the chiropractor several times and paid for the cost of same. 

The testimony of the claimant reflects that Mr. Brewer assisted the claimant with the time he 

missed from work attending the chiropractic sessions.

Regarding the incident involving the board, claimant elaborated:

Yes.  That’s where it was nothing like about muscles.  It’s did 
something when I lay down to pick up the wood, then I feel bad like it
stinging a little in the back.  And that day I was just laying down because
I can’t get up.  Then the other superintendent, his name is Brian, he saw
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me.  And he just shake his head.  And I feel him right away I said man,
I need some help.   I know I need some help.  And he said well, let’s 
wait until Lucky comes because he knows, you know. (T. 57).

Claimant testified that is was several days before Mr. Brewer return, however he did report the 

injury to him:

I told him hey, this happened.  And you can ask, I told Brian.
And you can ask him.  And he said yes, he tell me about that.  He say
well, I don’t know.  Let’s see what it is and we worked. (T. 58).

Claimant did not see a chiropractor following the incident involving the wood., however 

continued to work.  Claimant testified:

They never tell me well, Lucky told me just go on.  He say
just let them do it.  He just tell me, you know, just told me to see.   
Then after Lucky knows I’m having a back problem, we was pouring 
concrete in a bride, and he was pouring concrete.  And I was trying to 
work, just trying.  The Lucky told me hey, watch you back. (T. 58). 

The testimony of the claimant reflects that the residuals of his injury did hamper his job

performance as he continued to work, although he worked the same amount of time and received

the same wages. (T. 59).

Claimant’s employment was terminated on May 2, 2006.  Regarding any role that an

application for group health insurance may have played in the termination of his employment, the

claimant testified:

To be honest, I know nothing about insurance.  And I didn’t know 
how they - - they may have sent me some forms but we can’t do nothing
about insurance because we don’t know really about having - - (T. 59-60).

Mr. Tyler Buford, who was the superintendent of respondent-employer over the West

Memphis job project, testified that he has known “Jose Vargas”since the job project in Little
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Rock in 2004.  Mr. Buford asserts that he first became aware that the claimant’s real name was

Juan Estrada on May 2, 2006.  Mr. Buford testified that he first became aware that the claimant

was asserting a work-related back injury after the claimant was terminated on May 2, 2006.  Mr.

Buford denied that he had a conversation with Mr. Brewer regarding the claimant’s work-related

back injury prior to May 2, 2006.  

The testimony of Mr. Buford reflects that as superintendent of the West Memphis job

project of respondent-employer he was also on supervisor, and responsible for works’

compensation in that he was contacted relative to reports of work-related injuries.  While Mr.

Buford testified that he never received at report of a work-related injury involving Jose Varga, he

did receive information at one point that the claimant was not Jose Vargas.  The testimony of Mr.

Buford reflects, regarding the afore:

As I recall, Jose had a document from a doctor.  And he came to me
asking for financial help.  He wanted to know if we had, if he could put this
doctor visit on his company provided insurance.

I asked him, I said yes you’re available to put it on the company 
insurance, which is provided to all hourly employees.  He said I have a 
problem.  He went into the doctor, and it’s already been paid by Juan 
Estrada.  I said what do you mean by Juan Estrada?  He sad I had a credit
card of Juan Estrada, so I paid for it.  So I said, so are you telling me you’re
Juan Estrada?  He said yes.  He said my numbers are no good.  At that point,
I asked him if he was an illegal alien, and he said yes.  It was at that point
that I took that information to my immediate supervisors, put Jose back to
work until we check into this?  They gave me a report that he wasn’t who
he said he was so we terminated him. (T. 64).

Mr. Buford testified that the sole reason the claimant’s employment was terminated was because

he was illegal and had given false information about his identity.  The testimony of Mr. Buford

reflects that it is the policy of respondent-employer to not hire illegal aliens and to require proper
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documentation of employment applicants. 

The testimony of Mr. Buford reflects that at the time the claimant presented the document

from the doctor on May 2, 2006, and requested help, the claimant did not report that he was

injured on the job.  Mr. Buford’s testimony reflects:

No.  He told me that he had told the doctor that he had been injured
in Texarkana in a landscape job. (T. 66).

Mr. Buford denies that he had ever witnessed “anything” like the claimant’s description of his

injury as reflected in his testimony before the Commission during the hearing with respect to the

mechanism of his claimed back injury, with the piece of wood or the pylon. (T. 66).  Regarding

any knowledge of the claimant having back problems before December 2005/January 2006, Mr.

Buford testified:

I knew that Jose had wore a back brace on pervious jobs.  He worked
to his abilities at that point.  As we instruct each and every person on our 
work site, each person has a little bit different ability to work.  And through
discussions with Lucky Brewer and other supervisors, I had known the he
had been taken off prior jobs prior instances where ?? (T. 67).

 
Mr. Buford testified that is was after the claimant was terminated that he learned that

claimant had filed a claim for workers’ compensation benefits.  Mr. Buford denies that the

claimant ever returned to respondent-employer and tried to file a workers’ compensation claim at

the West Memphis job site.

Mr. Buford denied that was the policy of respondent-employer to hire people for a job,

then lay them off when the job is over, and have them reapply for the next job:

No, sir.  It is not our intent to lay people off at the end of a job.
We try to have continuous work for our people. (T. 67).   

Mr. Buford confirmed that the claimant was hired on a job in Little Rock in 2004 as Jose Vargas. 
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Regarding the completion of new documents by the claimant in July 2005, Mr. Buford testified:

It’s a requirement.  And as a matter of fact, he would have filled 
them out for the Conway job and the Russellville job and the West Memphis
job. (T. 68).

In each instance, claimant completed the documents as “Jose Vargas”.  Mr. Buford

acknowledged that respondent-employer has received notice from the IRS regarding individuals

in its employment with invalid social security numbers.  Mr. Buford noted that in such instances,

the information is passed on to the office manager.  Mr. Buford added:

Our procedure is to notify the individual that there is a problem.
And there’s a criteria.  And they are given, I believe they’re given 14 days
to respond with other paperwork concerning their information. (T. 69).

The testimony of Mr. Buford reflects that in 2004 and 2005 “Jose Vargas” a hard worker

and very reliable.  Mr. Buford acknowledged that the claimant’s “bi-linguality” did not hinder his

employment position.  Further, Mr. Buford dose not dispute that the claimant was earning $17.50

per hour and was working over 50 hours per week.

While Mr. Buford did not hire the claimant at the time he commenced his employment

with respondent-employer, he testified that he did have an opportunity to observe him his job

duties at the various job sites.   Mr. Buford acknowledged that he had seen the claimant, along

with others, perform the tasks involving the pylons as described in the testimony of the claimant

during the hearing. (T. 71).

Regarding the company provided insurance, Mr. Buford testified that all of the hourly

employees of respondent-employer are eligible for insurance after a certain point.  Mr. Buford

acknowledged that “eligibility” entailed the payment of premiums by the employee of either

$120.00 or $160.00.
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Mr. Lucky Brewer testified that he has been employed by respondent-employer for 13

years, and worked as the field supervisor on the West Memphis project of respondent.  The

testimony of Mr. Brewer reflects that he has known “Jose Vargas” since 2004 and the Little Rock

job.  Mr. Brewer was the claimant’s direct supervisor.  Mr. Brewer testified that he first became

aware that “Jose Vargas” was Juan Estrada in the spring of 2006.  

Mr. Brewer testified that he had several conversations with the claimant about “the

insurance and the name”.   Mr. Brewer testified that it all started “right before the first part of

May” 2006. Mr. Brewer denies that there was an April 2006, conversation involving the claimant

relative to a work-related injury:

I had a conversation with him about going to a chiropractor 
for his back, which is the same conversation I had for three years.  (T. 75).

Mr. Brewer’s testimony reflects that prior conversations with the claimant regarding his back

injury dated years.  Mr. Brewer testified that the claimant was a good worker and was not slowed

down despite the chiropractic visits. (T. 75).

Mr. Brewer acknowledged that the claimant climbed up pylons to help line up the

hammer at the West Memphis job, however denied that he ever complained after an incident

when it got lose.  Mr. Brewer further denies that he ever heard from any other supervisor that the

claimant complained about injuring his back.  Mr. Brewer testified that he has not always used

the hydraulic jacks to hold pylons in place because he did not have any.  Mr. Brewer maintains

that the West Memphis job was the first job the he used the hydraulic jack.  Prior to the afore, an

individual was used to stabilize the pylon while the hammer was lined up. (T. 76).

With respect to when he became aware of the claimant’s real name, Mr. Brewer testified:
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We had been talking.  First he said he went to the chiropractor.
The chiropractor said you back is curved, sleep this way.  The next thing
I know is he’s talking about going to Little Rock.  Okay, fine.  He paid 
For it on his credit card under this name. ?? (T. 77).

Mr. Brewer maintains that the reason the claimant showed him the credit card with the name of

Juan Estrada on it was because he had paid for the doctor visit with it and was asking what

should he do or what was going to happen.  Mr. Brewer denies that the afore was in connection

with reporting a work-related injury.  Mr. Brewer testified that he was never told by the claimant

that anything happened at work.  Mr. Brewer denies that he was involved in the investigation

after the claimant filed a workers’ compensation claim, or that he was questioned by anyone.

Mr. Brewer asserts that he was aware of the claimant’s back problem since the beginning

of the claimant’s employment with respondent.  Mr. Brewer testified at the time of the afore the

claimant had a back brace on and he asked him about it, to which the claimant responded that he

had a “bad back”. (T. 81).  Mr. Brewer’s testimony reflects that periodic the claimant would say,

“hey my back hurts”, before the West Memphis job. (T. 81).  Mr. Brewer testified that if the

claimant was going to a chiropractor before the West Memphis job he did not say that he was.

Mr. Brewer testified that the claimant never told him that he hurt his back on the West

Memphis job or the he hurt his back when he reached over and picked up a board.  Mr. Brewer

denies that the claimant relayed to him that placing the pylon in place is what hurt his back.

The testimony of Mr. Brewer reflects that it was probably a month between the time the

claimant first asked him about the name on the credit card and what should he do about it and the

time the claimant went to the front office, May 2006.  Mr. Brewer denied that he was aware of

the claimant’s immigration status or his true identity prior to May 2006.  Mr. Brewer denies that
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he ever called the claimant a “wetback” during the two years of claimant’s employment by

respondent-employer or joked about law enforcement and that the claimant might be arrested in

2004 or 2005.  Mr. Brewer acknowledged that he did ask the claimant if his numbers were

correct because he was “Mexican”. (T. 84).

Mr. Brian Flock, who has been employed by respondent-employer for three years,

testified that he worked as field construction superintendent at the West Memphis job.  Mr. Flock

testified that he first became aware that the claimant’s true name was Juan Estrada just before the

termination of the claimant’s employment.  Mr. Flock denies that the claimant complained to him

about injuring his back at work.  Mr. Flock asserts, regarding the claimant:

Other than he had some prior conditions.  His back would seem
to bother him sometimes. (T. 86).

Mr. Flock described the claimant as a good worker and “a good man on a crew”. (T. 86).  Mr.

Flock testified that the claimant never had any problems with his back condition that he was

aware.  Mr Flock denies that the claimant ever reported that he had picked up a board and hurt

his back.

The medial in the record reflects that the claimant was seen on April 18, 2006, by Dr.

Gumersindo Leal for complaints relative to his back. (CX. #1, p. 1).  A CT scan of the claimant’s

lumbar spine was obtained and the claimant was prescribed medication. (CX. #1, p. 3). 

Diagnostic studies in the form of lumbar spine computerized tomography with reformation

disclosed objective finding of an injury.  Specifically, the April 19, 2006, report reflects, in

pertinent part:

At L5-S1, more prominent hypertrophic bone formation.  Mild joint
space loss.  Focal protrusion of disc material seen posteriorly at the 
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midline.  Secondarily there is positive mass effect upon the thecal sac.
There is diminution of the AP diameter of the spinal canal at the midline.
The neuroforamina are intact.

IMPRESSION:

1. Lumbar spine osteoarthritis.
2. Central herniated nucleus pulposus L4-5 and L5-S1 with secondary

borderline acquired lumbar spinal canal stenosis.  Recommend
clinical correlation as to the significance of these findings. (CX. #1, p.4).

On May 12, 2006, claimant returned to the office of Dr. Leal and disclosed that he was injured at

work.  The clinic note further reflects that the claimant disclosed his illegal immigration status

and produced a picture of the work equipment where he was injured. (CX. #1, p. 6).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provision and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, to include January 2006, the relationship of employee-

employer-carrier existed among the parties.

3. On or about January 1, 2006, the claimant earned wages sufficient to entitle him 

to weekly compensation benefits of $488.00/$366.00, for temporary total/permanent partial

disability. 

4. On or about January 1, 2006, the claimant sustained an injury to his low back 

arising out of and in the course of his employment with respondent. 

5. The claimant was temporarily totally disabled for the period commencing May 2,
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2006, and continuing through the end of his healing period, a date to be determined.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of on or about January 1, 2006.

7. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while discharging employment duties within the course and

scope of his employment with respondent he suffered an injury to his low back which required

medical treatment and rendered him temporarily totally incapacitated from engaging in gainful

employment.  Claimant seeks corresponding medial and temporary total disability benefits as

well as controverted attorney fees.  Respondents deny that the claimant was legal employee of

same or that he suffered an injury on the job.  Further, respondents asserts that since the claimant

obtained his job by fraud he should be barred for receiving workers’ compensation benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  In order to prove that he is

entitled to compensation for his back injury the claimant is required to prove that he sustained an

injury arising from a specific incident identifiable by time and place of occurrence or that he

sustained an injury arising out of and in the course of employment that is the major cause of the

disability or need for treatment. Ark. Code Ann. §11-9-102 (4).

In the instance claim, the claimant has identified two specific incidents which serve as the

basis for the present claim.  Specifically, claimant presented credible testimony regarding an

incident involving the pylon on the West Memphis job site of respondent-employer.  There is not
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a disputed regarding the claimant’s job duties in his employment with respondent.  The

overwhelming testimony in the record reflects that the claimant was a good, reliable employee

who performed his job duties.  There is no credible evidence in the record to reflect that the

claimant was physically unable to perform his assigned job duties prior to January 2006.  Further,

there is no documentary evidence of the claimant having obtained treatment, medical or

otherwise, relative to his back prior to February 19, 2004, employment by respondent.  

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of

he evidence: an injury arising out of and in the course of employment; that the injury caused

internal or external harm to the body which required medical services or resulted in disability or

death; medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and that the injury was caused by a specific incident and

identifiable by time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A) (i).  

In the instance claim, the evidence preponderates that the claimant sustained an injury to

his low back on or about January 1, 2006, while working with the pylons during the course of his

employment with respondent.  The evidence further preponderates the claimant suffered a

recurrence/exacerbation of the low back injury while performing employment duties when he

reached down and picked up board on the work site of respondent.

The credible evidence reflects that the claimant reported his low back injury to

supervisory personnel prior to seeking treatment for same.  Claimant was directed by his

supervisor to obtain chiropractic treatment, however admonished not to disclose the work-related

nexus to the provider.  In return to for the afore, the claimant was aided or assisted in not losing
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time from work during the time he was receiving chiropractic treatment.  

The credible evidence reflects that the claimant paid for the cost of his West Memphis

chiropractic treatment, approximate four visits, with a credit card.  The claimant continued to

experience low back and lower extremity pain and symptoms following the chiropractic

treatment.  The claimant suffered an exacerbation of his low back injury while discharging

employment duties when he reached down and picked up a board.  The credible testimony of the

claimant reflects that the incident was reported supervisory personnel.  As a result of the

progression of his symptoms, claimant sought treatment from a medical doctor on April 18,

2006.

It is not a prerequisite to compensability that the claimant identify the precise date upon

which an accidental injury occurred.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.

3d 369 (2001).  The claimant must only prove that the occurrence of the injury is capable of

being identified.  In the instance claim, the claimant has sustained his burden of proof by a

preponderance of the evidence that on or about January 2006, as a result of a specific incident.

The credible evidence in this record reflects that while the claimant, who has some

difficulty speaking and understanding English, obtained his employment with respondent-

employer using false documents, supervisory personnel of respondent-employer were well aware

of his residency status long before the January 2006 compensable injury.  Further, the credible

evidence reflects that the claimant used his true name when obtaining both medical and

chiropractic treatment.  The claimant paid for the cost of his treatment for the injury growing out

of his employment with respondent-employer with a credit card which bore his name, Juan

Estrada.
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At the time of his April 18, 2006, visit to the office of Dr. Leal for treatment, the medical

records of the visit identify the patient as Juan Estrada.  Claimant paid for the treatment with his

credit card.  The claimant was still following the directions of his supervisor in trying to retain

his job when failed to disclose that his injury and need for medical treatment was the product of a

work-related injury.

 The credible evidence reflects that the claimant had little if any knowledge of group

insurance.  Clearly he had not paid any premiums relative to same.  The claimant has already

paid the cost of his prior doctor visits with his credit card.  The credible evidence reflects that the

claimant presented to the job superintendent with the prospect of filing a claim due his injury. 

After his employment was terminated the claimant no longer had a reason to withhold

information regarding the work-related nature of his injury.

The medical in the record clearly reflects objective finding evidencing an injury.  Further,

Dr. Leal has confirmed that it is opinion the major cause of the claimant’s disability and need for

treatment is the claimant’s work-related accident.

Contrary to the position advocated by respondents, there is no provision within the

pertinent statute, Act 796 of 1993, which bar entitlement to workers’s compensation benefits for

an injured worker because the worker is an illegal or undocumented immigrant. 

The claimant last discharged employment duties on May 2,2006.  The evidence

preponderates that the claimant has been rendered totally incapacitated from engaging in gainful

employment since May 2,2006, as a result of his compensable injury sustained in the

employment of respondent.  Claimant remains within his healing period and totally incapacitated

from engaging in gainful employment and is correspondingly entitled to the payment of
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temporary total disability benefits.  Respondents have controverted this claim in its entirety.

Ark. Code Ann. § 11-9-508 (a) mandates that employers provide such medical services as

may be reasonably necessary in connection with the employee’s injury.  Cox v. Klipsch &

Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  Respondents are likewise liable for the

payment of reasonably necessary medical expenses in connection with the claimant’s

compensable injury. Respondents have controverted this claim in its entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $488.00, for the period commencing May 2, 2006, and

continuing until such time as the claimant reaches he end of his healing period, a date to be

determined, as a result of his compensable injury of January 2006.  Said sums accrued shall be

paid in lump without discount.

Respondents are further ordered and directed to pay all reasonable and related medical,

hospital, nursing and other apparatus expenses, to include medical related travel growing out of

the claimant’s compensable injury of January 2006.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark Code Ann.§11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE
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