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STATEMENT OF THE CASE

A hearing was conducted July 13, 2007, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

A prehearing conference was conducted in this claim on May 23, 2007, and

a Prehearing Order was filed on said date.  At the hearing, the parties stated that

the stipulations, issues, as well as their respective contentions were properly set out

in the Prehearing Order, subject to an additional stipulation concerning the

claimant’s average weekly wage.  Based upon a Commission Form AR-W, this

Administrative Law Judge did not accept the proposed average weekly wage.  A

copy of the Prehearing Order was introduced without objection as “Commission’s

Exhibit 1.”
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It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including August 19, 2006, and that the respondents had

controverted this claim in its entirety.  At the hearing, the parties proposed an

average weekly wage of $109.65.  However, the claimant’s wage statement

reflected an average weekly wage of $115.32 which would entitle the claimant to a

compensation rate of $77.00 per week in the event her claim was found

compensable. 

By agreement of the parties, the primary issue presented for determination

concerned compensability.  A corollary issue was whether the claimant was

providing employment services at the time of the alleged accident.  If overcome,

claimant’s entitlement to associated benefits must be addressed.

The claimant contended, in summary, that she sustained a compensable

injury arising out of and during the course of her employment with Evergreen Health

& Rehabilitation as the result of a specific incident identifiable in time and place of

occurrence on August 19, 2006; that she was entitled to temporary total disability

benefits for the period beginning August 20, 2006, and continuing through February

8, 2007; that respondents should be held responsible for all hospital, medical, and

related expenses, together with continued reasonably necessary medical treatment;

and that a controverted attorney’s fee should attach to any benefits awarded.

The respondents contended that the claimant was on a personal break at the

time of the alleged injury on August 19, 2006, and, therefore, if she sustained an
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injury, it was not compensable pursuant to Ark. Code Ann. §11-9-102(4)(B)(ii) or

Ark.  Code  Ann.  §11-9-102(4)(B)(iii).  Alternatively,  respondents  maintained  that

the  claimant  could  not  prove  an  injury within the meaning of Ark. Code Ann.

§11-9-102(4)(A).

The claimant was the only witness to testify.   The record is composed solely

of the transcript of the July 13, 2007, hearing containing numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed at all relevant times,

including August 19, 2006, at which time the claimant’s average weekly wage

was $115.32, which would entitle her to compensation rates of $77.00 per

week for both temporary total disability and permanent partial disability in the

event the claim was found compensable.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she was providing employment services at the time of her injury.
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4. Respondents have controverted this claim in its entirety.

DISCUSSION

The relevant facts in this case are primarily undisputed.  The claimant,

Marcia K. Estes, began working for the employer, Evergreen Health & Rehab, on

or about April, 2005.  The claimant was employed as a part-time housekeeper.  At

the time the claimant began working for the respondent, she was drawing social

security disability as the result of prior back injuries.  Apparently, the claimant was

working within the physical restrictions imposed upon her as the result of the prior

injuries and disability.  Further, the employer was aware that the claimant was

drawing social security disability and the claimant was permitted to work part-time

in order to supplement her social security income.  The record reflects that the

claimant sustained two (2) prior back injuries, both resulting in back surgery.  The

claimant first sustained a back injury in 1990 while working in Arizona.  The injury

was work-related.  The claimant underwent back surgery and eventually settled her

claim.  The claimant then returned to work and sustained a second work-related

injury as the result of a slip and fall on or about 1998 while working as a janitor for

the Green Castle College in Brazil, Indiana.  The claimant underwent a second back

surgery.  The claimant then applied for social security disability and apparently did

not return to any gainful employment until going to work for the employer herein on

or about April, 2005.

It is undisputed that an incident occurred at the workplace on August 19,
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2006, which resulted in the claimant’s aggravating her pre-existing back condition.

The incident occurred while the claimant was taking a smoke break while at work.

A description of the incident, as well as claimant’s course of medical treatment, is

set out below:

Q     All right.  So on the date of August the 19th of 2006, can you tell us what
happened?  That’s the day of the incident.

A     I was on my last ten minute break and I was sitting at the table.  This man had
an electric wheelchair, and he ran into the back of my chair with it at a very good
force and knocked me into the table and part under the table and scooted the table,
and it just jerked my back really bad.

Q     So you went out of the chair?

A     Yes.

Q     Onto the concrete?

A     Yes.

Q     Okay.  And then what happened?

A     One of the girls that was standing there went and got the nurse, and she took
me – we filled out an accident report, and she took me to the hospital.

Q     Mr. Davis has shown you that incident report at your deposition.  Do you recall
that?

A     Yes.

Q     Okay.  And you’ve agreed that you didn’t fill that out?

A     Yes.

Q     Okay.  And what happened after you did the incident report?

A     The nurse took me to Piggott to the hospital.
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Q     To the emergency room?

A     Yes.

Q     What did they do to you there?

A     They did x-rays and give me a pain shot.

Q     And sent you home?

A     Yes.

Q     And were you off work from that day on?

A     Yes.

Q     So what doctor did you see after you were at the ER?

A     Tonny Dement.

Q     Where’s she at?

A     She is in Rector.

Q     Do you recall when you saw her, how many days it was?

A     Afterwards?

Q     Yeah.

A     Probably a week or so.

Q     Okay.  Did you have any bruising or swelling?

A     My back was swollen and my left leg was swollen.

Q     What did it do to your back?

A     Just jarred everything around in there.

Q     Were you able to walk?
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A     Not very well.

Q     And the pain, how much worse did it get?

A     Quite a bit.

Q     Now, because of your back injuries, your prior back injuries – you said that you
did disclose that to Evergreen –

A     Yes.

Q     – when you were hired?  Were you on any medications at the time this
happened?

A     No.

Q     Any medications at all for any condition?

A     No.

Q     So after your back surgeries, you are telling me that you didn’t take pain
medication?

A     No.

Q     Why?

A     Because it makes me very sick.

Q     Sick how?

A     Nausea.

Q     All right.  Have you tried pain medication?

A     Yes.

Q     And did they order pain medication for you after this incident?

A     Tonny did, yes.

Q     Did you take that?
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A     I tried.

Q     Are you taking any medication now?

A     No.

Q     Okay.  So Tonny Dement, did she send you anywhere for a test or anything?

A     She sent me to Dr. Ricca.

Q     And do you know Dr. Ricca?

A     Yes.

Q     You have seen him before?

A     Yes.

Q     Okay.  Explain to us when you saw him and why?

A     I went to see him to get an MRI done to see if was any more extensive damage
done after this accident.

Q     All right.  What about before?  Before this incident, had you seen Dr. Ricca?

A     Yes.  (Tr. 15-18)

A portion of the claimant’s testimony on cross-examination confirmed that the

claimant was not performing any employment services at the time of her injury as

follows:

Q     Is it true that you were not doing any work while you were on your break on the
smoke porch that evening of August 19th?

A     No.

Q     Let me ask it another way.  Were you doing any work at all while you were on
the smoke break?

A     No.
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Q     Were you seated at a table?

A     Yes.

Q     And you just finished a cigarette?

A     Yes.

Q     And just to clear it up, you had gone to the smoking porch on your break for the
purpose of smoking a cigarette?

A     Yes.

Q     And you weren’t doing any work while you were on the smoke porch, is that
correct?

A     No.

Q     All right.  I asked you if that was correct and you said, “No.”  Maybe I need to
ask it another way.  I’m not trying to confuse you.  Were you doing any work at all
during your ten minute break on the smoke porch?

A     No.

Q     Okay.  Were you talking to another resident or employee while you were on the
smoke porch?

A     Yes.

Q     Who were you talking to?

A     The resident I was talking to, her name is Frances, and the employee I was
talking to, her name is Carol Arnold.

Q     Were you just visiting with them during the break?

A     Yes.

Q     Were there other employees besides you and Carol on the smoke porch during
the break?

A     Yes.
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Q     Now, the gentleman that struck you with his wheelchair, was his name Mr.
Harmon?

A     Yes.

Q     Isn’t it true that you were not looking at him at the time that his wheelchair
struck you?

A     Yes.

Q     And, in fact, did the wheelchair strike your chair?

A     Yes.

Q     And isn’t it true that you don’t have any idea why Mr. Harmon’s wheelchair ran
into the back of your chair?

A     No.

Q     You don’t know why he did that?

A     No.

Q     You don’t think Mr. Harmon was trying to hurt you, do you?

A     No.  (Tr. 26-27)

Despite respondents’ alternative contention that the claimant cannot prove

an injury within the meaning of Ark. Code Ann. §11-9-102(4)(A), there is no genuine

dispute that the incident caused an aggravation of the claimant’s pre-existing

condition.  Because the claimant was drawing social security disability and was

Medicare eligible, her medical treatment was paid by Medicare.  Further,

respondents acknowledged that in the event compensability was overcome, that the

period of disability claimed was not disputed.  (Tr. 23)

Accordingly, the only issue presented for determination was whether the
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claimant was providing employment services at the time of the aforementioned

incident and injury, specifically, whether the injury arose out of and in the course of

her employment.

A  compensable  injury  is  an  accidental  injury  causing  internal  or

external harm that arises out of and in the course of employment.  Ark. Code Ann.

§11-9-102(4)(A)(I)(Supp. 2005).  A compensable injury does not include an “[i]njury

which was inflicted upon the employee at a time when employment services were

not being performed.”  Ark. Code Ann. §11-9-102(4)(B)(iii).  An employee is

performing employment services when he or she is doing something that is

generally required by his or her employer.  Collins v. Excel Spec. Prods., 347 Ark.

811, 69 S.W.3d 14 (2002).  The test for determining whether an employee was

injured  while  performing  employment  services  is  the  same  as  the  test  for

determining  whether  an  injury  occurred  out  of  and  in the course of

employment:  whether the injury occurred within the time and space boundaries of

the employment when the employee was carrying out the employer’s purpose or

advancing the employer’s interest directly or indirectly.  Id; White v. Georgia-Pacific

Corp., 339 Ark. 474, 6 S.W.3d 98 (1999); Olsten Kimberly Quality Care v. Pettey,

328 Ark. 381, 944 S.W.2d 524 (1997).  Thus, the critical issue is whether the

interests of the employer were being directly or indirectly advanced by the employee

at the time of the injury.  Collins, supra.

Clearly, the claimant was on the employer’s premises at the time that the
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injury occurred.  However, merely being on the employer’s premises at the time of

an injury does not bring the activities within the scope of employment.  See,

Hightower v. Newark Public School System, 57 Ark. App. 159, 164, 943 S.W.2d

608, 610 (1997); Farler v. City of Cabot, 95 Ark. App. 121,       S.W.3d       (2006).

The record reflects that the claimant was not providing employment services

at the time of her injury.  Accordingly, the within claim is hereby respectfully denied

and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


