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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on March

15, 2007 in Texarkana, Arkansas.  A prehearing order was

entered in this case on November 21, 2006.  This prehearing

order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of this prehearing order was made

Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the prehearing order or during the course

of the hearing and are hereby accepted:
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1. The Arkansas Workers Compensation Commission has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed

at all relevant times.

3. The claimant sustained compensable injuries on

June 24, 2006 to his neck.

4. The claimant’s average weekly wage was $337.48

yielding a temporary total disability compensation

rate of $225 per week.

5. The respondents paid benefits through July 24,

2006 at a compensation rate of $292 per week.  The

claimant therefore received a temporary total

disability compensation overpayment.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

I. Whether claimant sustained compensable injuries to

his left shoulder and left knee on June 24, 2006.

II. Whether the additional medical treatment claimant

has had is reasonable, necessary, and related to

his compensable injuries.  Specifically, whether

the claimant’s continuing medical problems are the
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result of a recurrence of symptoms associated with

his compensable injury, or whether, in fact, he

sustained an aggravation of a pre-existing

condition which would not be compensable.

III. Whether the additional medical treatment claimant

has had has been reasonable, necessary, and

related to his compensable injuries.

IV. Whether claimant should be awarded temporary total

disability benefits or temporary partial

disability from on or about July 25, 2006 to

October 18, 2006.

Respondent:

I. Compensability of left shoulder injury.

II. New injury or independent intervening cause on or

about July 22, 2006.

III. Attorney fees.

The record consists of the March 15, 2007 hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant contends that he sustained a work related

left shoulder injury and knee injury, in addition to his

admittedly compensable neck injury, in a trucking accident

that occurred on June 24, 2006.  The claimant seeks an award
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of additional temporary total disability compensation from

July 22, 2006 for shoulder problems which the claimant

contends are a recurrence of his alleged June 24, 2006 left

shoulder injury.  The respondents contend that the claimant

does not have any objective medical findings supporting the

existence of a shoulder injury or a knee injury that

allegedly occurred on June 24, 2006.  In addition, if the

claimant has a compensable shoulder injury, the respondents

contend that the claimant’s left shoulder problems after

July 24, 2006, were caused by lifting a box at home that

day, and not by the alleged left shoulder from June 24,

2006.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place



5

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  Objective findings

are those findings which cannot come within the voluntary

control of the patient.  Ark. Code Ann. § 11-9-

102(16)(A)(i).

In the present case, the claimant contends that the

initial emergency room report from June 24, 2006, contain an

objective medical finding of “swelling” to support the

existence of a left shoulder injury.  [See Jt. Exh. 1 p. 4]

In addition, the claimant contends that Dr. Nix’s diagnosis

of contusion of the left shoulder and the left knee on an

undated Texas Workers’ Compensation Work Status Report is an

objective finding supporting the existence of both a knee

injury and a shoulder injury. [See Jt. Exh. 1 p. 25]

The Arkansas Courts have concluded that “swelling” is

an objective medical finding.  Meister v. Safety Kleen, 339

Ark. 91, 3 S.W.3d 320 (1999). However, a medical notation of

“tenderness” is not an objective medical finding.  Kimbrell

v. Arkansas Dep’t Of Health, 66 Ark. App. 245, 989 S.W.2d

570 (1999).  In the present case, the June 24, 2006

emergency room nursing record contains a check mark beside

the term “tenderness/swelling”.
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The claimant has the burden of proof in establishing

the existence of an injury established by medical evidence

supported by objective findings.  Rodriguez v. M. McDaniel

Co., Inc., ___ Ark. App. ___, ___ S.W.3d ___ (CA06-866 del.

March 7, 2007).  In the present case, the claimant has

failed to establish by a preponderance of the evidence that

the June 24, 2006 nursing record in fact makes reference to

objective swelling rather than subjective tenderness.

In addition, I find that Dr. Nix’s diagnosis of

contusions in the knee and shoulder, without more, do not

satisfy in this case the requirement of an objective

finding.  In reaching that conclusion, I find the

circumstances in the present case distinguishable from the

evidence presented in Meister v. Safety Kleen, supra.  In

Meister, the Commission found that the record did not

contain objective findings to support the existence of a

diagnosed contusion injury.  However, the Supreme Court

pointed out a notation of swelling on an x-ray report, and

remanded the case to the Commission for further

consideration.  In the present case, as in Rodriguez v. M.

McDaniel Co., Inc., supra, the medical records does not

contain any objective medical findings to support the
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diagnosis of “contusion”, which can itself be based either

on objective findings or subjective complaints.  

After reviewing the entire record, including but not

limited to the specific medical records cited to me at the

hearing, I find that the claimant has failed to establish

the existence of his alleged knee injury or his alleged

shoulder injury with medical evidence supported by objective

findings.  Because the claimant has failed to establish the

existence of his alleged shoulder injury, the present claim

for additional benefits related to that alleged injury must

be denied.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers Compensation Commission has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed

at all relevant times.

3. The claimant sustained compensable injuries on

June 24, 2006 to his neck.

4. The claimant’s average weekly wage was $337.48

yielding a temporary total disability compensation rate of

$225 per week.

5. The respondents paid benefits through July 24,
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2006 at a compensation rate of $292 per week.  The claimant

therefore received a temporary total disability compensation

overpayment.

6. The claimant has failed to establish by a

preponderance of the evidence that he sustained a

compensable left shoulder injury.  Specifically, the

claimant failed to establish the existence of a left

shoulder injury with medical evidence supported by objective

findings.

7. The claimant has failed to establish by a

preponderance of the evidence that he sustained a

compensable left knee injury.  Specifically, the claimant

has failed to establish the existence of a left knee injury

with medical evidence supported by objective findings.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


