
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM F609831

PAMELA D. DIGMAN,
EMPLOYEE    CLAIMANT

AUTUMN ROAD 
FAMILY PRACTICE,
EMPLOYER         RESPONDENT

CONTINENTAL WESTERN
INSURANCE COMPANY,
INSURANCE CARRIER          RESPONDENT

OPINION FILED JUNE 8, 2007,

Pursuant to a hearing conducted March 22, 2007, before Administrative Law Judge Richard B.
Calaway in Little Rock, Pulaski County, Arkansas, with

Ms. Cynthia E. Rogers, Attorney at Law, Little Rock, Arkansas, appearing for the respondents and

Ms. Pamela D. Digman, pro se, Little Rock, Arkansas, failing to appear.

STATEMENT OF THE CASE

This was a hearing to consider the Motion to Dismiss filed on behalf of the respondents. 

A review of the file shows that a Form AR-C dated August 31, 2006, was filed with the

Commission September 5, 2006, alleging an injury by gradual onset described as muscle spasm-mid

upper back due to repetitive overuse of muscles and showing a date of injury as August 1, 2006.

Temporary partial disability benefits, medical expenses, and lost wages were requested.  

Prior to the filing of the AR-C, there had been a discussion of the claimant’s health and her

treatment at work that had become increasingly tense over time.  For example, on August 19, 2006,

the claimant wrote to Judy Canant, administrator for Autumn Road Family Practice, PA, stating that

she would need to take sick leave the coming week and that her back and neck were so stiff and sore

that she could hardly turn her head.  She stated that she had been fighting this upper back pain for
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about two weeks but did not feel comfortable asking for time off.  She also stated that on the

previous Friday, Linda had given her the amount of sick leave and vacation time she had available

and that she expected to be off all of the next week and she would let her know if it would be longer.

Then, on August 21, 2006, the claimant wrote Ms. Canant that, after their conversation that morning,

she thought it might be best to keep their communication in writing.  She also restated her request

for sick leave.

Ms. Canant responded by asking when the claimant planned on telling her if she would be

returning to work.  The claimant replied, complaining about the way she had been treated for calling

in sick, and explaining that she was starting physical therapy on her shoulder, and with no apparent

injury, it has been determined that the condition was a stress and possible computer-related problem

and she could not come back until she got it under control.  She said she intended to use sick leave

and vacation, if necessary.  She also complained about working conditions, including mood swings

and rude behavior of an unpredictable co-worker with a negative attitude.  She concluded that, if

Ms. Canant needed to replace her before she was able to return to work, maybe this would be a good

time for the clinic to offer a severance package and they would part ways amicably.  Ms. Canant

wrote that the claimant had 3.58 days of vacation and sick leave and that they did not offer severance

packages to anyone.  By August 22, 2006, Ms. Canant was inquiring about a letter of resignation and

the claimant’s key to the office.  

The next few days, the parties continued to discuss the claimant’s employment status and

severance packages, which the claimant continued to request and Ms. Canant continued to deny

existed.  They also discussed the claimant’s medical records and the employee handbook.   By

August 27, the claimant wrote that she would return to work August 31, but would not work over
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eight hours per day, with a 30-minute lunch break, and only as a floor nurse, or a phone nurse, but

not both.  She stated that if she was treated badly by anyone she would leave immediately and file

a grievance with the EEOC.  On August 30, 2006, Ms. Canant wrote that since the claimant stated

she will not work overtime, except on call days, and had to receive a 30-minute lunch break, her

employment was being terminated as of this afternoon and there would be no need for her to come

to the clinic tomorrow.  

The claimant responded with a note that stated that her doctor and physical therapist agree

that the back injury was directly caused by overuse of the affected muscles at work and that she had

spoken to the Workers’ Compensation legal division and was advised to file a claim, which she

planned to do that day.  She also stated that she needed Ms. Canant’s assurance that she would not

be discriminated against or harassed for following work guidelines she had discussed.  In separate

correspondence on August 30, she wrote Dr. Richard Calhoun of the Autumn Road Family Practice,

reviewing the situation and advising that she was being discriminated against because she was

injured, that her employment had been wrongly terminated, and she had already contacted the EEOC

and an attorney.  

On August 31, Ms. Canant wrote the claimant that, because she had received additional

information, she was rescinding the termination of her employment and agreeing to certain

temporary limitations in her work schedule.  The claimant wrote that the claimant’s attorney had

advised her to file for workers’ compensation and for unemployment benefits.  The claimant also

stated that if the clinic would give her six weeks severance payment (with no payroll tax deduction)

and her last paycheck she would drop all actions, sign the necessary paperwork to ensure no further
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claims against the clinic, and withdraw her complaint to the EEOC.  Thus, relations between the

parties had become fragile.  

In response to the claimant’s Form AR-C, the respondents filed a First Report of Injury or

Illness indicating that the claimant had reported a gradual onset back injury, last working August 17,

2006, but did not notify the employer until the workers’ compensation form was requested

August 30, 2006.  A Form AR-2 dated September 13, 2006, was filed indicating that the injury was

controverted pending further investigation.  A second Form AR-2 dated September 27, 2006, was

filed controverting the injury because it was “Not a compensable injury.”

The file shows that twice, once on September 6 and again on September 7, 2006, the Director

of Operations and Compliance wrote the claimant announcing that the attached AR-C Claim, which

the claimant had filed, had been filed on behalf of Pamela D. Digman and explaining what she

should do to fulfill the employer’s obligation to respond.

The claim was first assigned to Administrative Law Judge J. Mark White who began the

prehearing conference process by sending forms and a warning order to the parties.  On October 13,

the Commission received notice from Mr. William C. Frye that he was representing the respondents

in this matter.  Then, on November 1, Judge Mark Churchwell wrote the claimant that her case had

been assigned to him and that her prehearing questionnaire response had not been received.  He

advised that he would conclude that the claimant had withdrawn her hearing request if she did not

respond within fourteen days.  She did not.  

On January 19, 2007, Mr. Frye wrote the Clerk of the Commission, and copied the claimant,

requesting that the case be dismissed.  On January 25, 2007, the claim, now assigned to the current

administrative law judge, was scheduled for a hearing on February 21, 2007, and copy of the Notice
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was sent to the claimant by certified and regular mail at her last known address.  The claimant failed

to appear at the hearing and failed to respond to the request of the respondents that the claim be

dismissed.

Accordingly, based on a review of the file, and statements of counsel, it appears that the

claimant has abandoned this claim, that the Motion should be granted, and that the claim should be,

and it is hereby, dismissed without prejudice.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


