
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F502733

DARRELL W. DIGGS, EMPLOYEE CLAIMANT
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The claimant was represented by HONORABLE SHANNON MUSE
CARROLL, Attorney at Law, Hot Springs, Arkansas.

The respondents were represented by HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This claim for additional benefits was set for a

hearing on May 29, 2007.  The claimant’s attorney made a

continuance request on the morning of May 29, 2007, in order

to submit additional evidence.  The claimant’s continuance

request was taken under advisement, and a hearing was held

at which the parties were requested to present their

remaining evidence in case the claimant’s continuance

request to submit additional evidence should be denied.  I

ultimately entered an Order of Continuance on August 21,

2007.  Thereafter, by agreement of the parties, I entered an

Order Closing the Record on August 27, 2007.  In that Order,



2DIGGS - F502733

I also granted the claimant’s request to submit into the

record the claimant’s proffered Exhibit No. 3 to the May 29,

2007, hearing transcript.  

The record closed on August 27, 2007, consists of the

May 29, 2007, hearing transcript and all exhibits contained

therein.  In addition, I blue-backed to designate as part of

the record on August 21, 2007, post-hearing Briefs filed by

the claimant and the respondent.  I have also blue-backed to

designated as part of the record my Order of Continuance

filed on August 21, 2007, and my Order Closing Record filed

on August 27, 2007.

The following stipulations relevant to the merit of the

claimant’s claim for additional benefits were submitted by

the parties either in a Prehearing Order filed on April 23,

2007, or at the start of the hearing on May 29, 2007: 

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee/employer/carrier relationship existed

at all relevant times including January 20, 2005.

3. On January 20, 2005, the claimant sustained a

compensable injury to his back.

4. The respondents accepted the January 20, 2005,

back injury as compensable and paid benefits.
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5. The claimant’s average weekly wage at the time of

his injury entitles the claimant to compensation

at the maximum rates in effect for 2005.

6. The respondents paid temporary total disability

compensation through June 29, 2005, and made three

additional temporary total disability compensation

payments in February and March of 2007.

7. The respondents are entitled to a credit against

any liability for additional temporary disability

benefits at issue in this claim based on permanent

partial disability benefits accepted and paid to

the claimant for a 5% impairment rating. 

By agreement of the parties, the issues to be litigated

and resolved at the present time are limited to the

following:

1. Whether the claimant is entitled to additional

medical treatment (including but not limited to

decompression surgery proposed by Dr. Shahim).

2. Whether the claimant is entitled to additional

temporary total disability benefits from June 29,

2005, to a date yet to be determined.

3. Controversion and attorney’s fees. 
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DISCUSSION

The claimant sustained an admittedly compensable back

injury on January 20, 2005, when he experienced a stabbing

back pain while attempting to remove a front-end loader from

a tractor. (T. 19)  Between January 21, 2005, and May 26,

2005, the claimant received authorized treatment from Dr.

Huffman, Dr. John Pace (a neurosurgeon), Dr. Scott Carle,

Dr. Steven Cathey (a neurosurgeon), and Dr. William

Ackerman.  The claimant underwent a functional capacity

evaluation on June 6, 2005.  The claimant did not attend

follow-up appointments scheduled by Dr. Ackerman for June 9,

2005, and June 23, 2005.  

The respondents terminated the claimant’s temporary

disability payments on June 29, 2005. (R. 1 p. 50-51)  Dr.

Carle assigned an impairment rating, and the respondents

paid out a 5% impairment rating. (T. 72)  In addition, Dr.

Cathey suggested on May 24, 2005, that the claimant follow-

up with Dr. Pace who had treated the claimant in April of

2005. (C. Exh. 1, p. 53)  However, the respondents refused

to pay for the claimant to see Dr. Pace again. (T. 29)

The claimant himself paid to see Dr. Pace again on one

occasion on December 13, 2005. (T. 29)  At that time, Dr.

Pace proposed additional testing including a myelogram,
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post-myelogram CT, and a discogram.  Dr. Pace also placed

the claimant in off-work status for six months in

anticipation of a recovery period for a low back fusion

surgery in the near future. (C. Exh. 1, Pace Depo. p. 29) 

However, the claimant did not return to Dr. Pace for surgery

or testing.  

Dr. Carle provided additional written medical opinions

to the respondents’ attorney on March 14, 2006, without

examining the claimant. (R. Exh. 1, p. 54)  On September 11,

2006, the respondents also requested that former ALJ Mark

White order an independent medical examination of the

claimant which former Administrative Law Judge Mark White

granted on September 12, 2006. (Comm. Exh. 2)  The claimant

underwent an evaluation by Dr. Reza Shahim, a neurosurgeon,

who ordered a new MRI, a myelogram, and a post-myelogram CT. 

Dr. Shahim began to treat the claimant by agreement of the

parties and ultimately recommended a decompression surgery

to treat chronic nerve pain originating in the claimant’s

lumbar spine. (C. Exh. 3) 

There is no dispute at present regarding payment for

Dr. Shahim’s treatment through his last office visit on

February 27, 2007. (T. 83)  However, the respondents deny

that the claimant is entitled to any additional treatment,
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including but not limited to the surgery that Dr. Shahim has

proposed. (T. 86)  In addition to seeking approval of the

proposed surgery, the claimant contends that he has been

disabled from working, that he is entitled to additional

temporary disability compensation since June 29, 2005, and

that he is entitled to an award of appropriate attorney’s

fees for his attorney.

I.  Proposed Decompression Surgery  

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury. Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission. Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

The respondents contend that the claimant sustained a

muscle strain injury on January 20, 2005, so that L5 nerve

decompression surgery is not reasonably necessary for the
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claimant’s work related injury. (R. Brief p. 8)  After

reviewing the entire record, I find that the preponderance

of the evidence establishes that the claimant sustained an

L5 nerve root injury on January 20, 2005, and that surgery

to decompress the L5 nerve root proposed by Dr. Shahim is

reasonably necessary to treat the claimant’s work related

injury.

In concluding that the claimant sustained an L5 nerve

root injury, and not a muscle strain, on January 20, 2005, I

am highly persuaded by the results of nerve conduction and

EMG testing performed by Dr. Darin Wilbourn on April 26,

2005.  From his testing, Dr. Wilbourn concluded based on

objective medical data that the claimant had

electrodiagnostic evidence of a left L5 radiculopathy. (C.

Exh. 1, p. 41)

Dr. Wilbourn’s electrodiagnostic evidence of a left L5

radiculopathy is consistent with Dr. Huffman’s diagnosis of

radiculopathy on January 21, 2005, the day after the

accident (C. Exh. 1, p. 1), Dr. Pace’s diagnosis of

radiculopathy on March 31, 2005, and on April 14, 2005 (C.

Exh. 1, p. 7-8), Dr. Ackerman’s diagnosis of left L5

radiculopathy on April 28, 2005 (C. Exh. 1, p. 45), Dr.

Pace’s diagnosis of left L5 radiculopathy on December 13,
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2005 (C. Exh. 1, Dr. Pace Depo. p. 15), and Dr. Shahim’s

diagnosis of radiculopathy on December 28, 2006. (C. Exh. 1,

p. 66)

I also find that the claimant has established that the

left L5 nerve injury is a compression injury, not a

transient nerve stretch injury, as Dr. Cathey suggested on

May 24, 2005. (C. Exh. 1, p. 53)  In this regard, I am

persuaded by Dr. Pace’s deposition testimony that the nerve

root injury was a compression from a disc protrusion because

in the claimant’s case, there was no other anatomic reason

for him to have a nerve root compression there. (C. Exh. 1,

Pace Depo. p. 30)  Dr. Pace testified that a nerve stretch

injury is possible, but that a nerve root stretch injury

usually occurs in people with an abnormal anatomy such as a

conjoined nerve root.  The claimant did not have a conjoined

nerve root on his MRI. (C. Exh 1, Pace Depo. p. 39)

I am also persuaded by Dr. Shahim’s interpretation of

the MRI, myelogram, and post-myelogram CT that Dr. Shahim

ordered.  Dr. Shahim concluded that the claimant has

foraminal stenosis at L4-5 and L5-S1 with marked foraminal

stenosis on the left side at L4-5.  Dr. Shahim has proposed

a foraminal decompression to treat the radiculopathy with

diskectomies. (C. Exh. 1, p. 66 and C. Exh. 3)  I note that
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Dr. Shahim is the only physician to render an opinion

regarding the significance of the findings of the myelogram

and post-myelogram CT performed in late 2006.  I therefore

find that Dr. Shahim’s interpretation is entitled to great

weight.          

I also find that the claimant has established by a

preponderance of the evidence that the left L5 nerve root

compression injury for which Dr. Shahim proposes surgery

occurred at work on January 20, 2005.  In reaching that

conclusion, I recognize that Dr. Hutson provided the

claimant chiropractic treatment for back and hip complaints

from July of 2002 into November of 2002. (R. Exh. 1, pgs. 1-

6)  However, Dr. Hutson did not diagnose the claimant with

radiculopathy or any type of nerve injury in his treatment

records, and there is no evidence in the record indicating

that the claimant ever experienced back pain or required

treatment for his back or hips after November of 2002 until

the stabbing pain that he experienced on January 20, 2005. 

There is likewise no evidence that the claimant ever

experienced any symptoms of radiculopathy in his left leg

before January 20, 2005.  The claimant was first diagnosed

with radiculopathy the day after his January 20, 2005,

injury at work.
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I also find that the claimant has established by a

preponderance of the evidence that the L5 decompression

surgery proposed by Dr. Shahim is reasonably necessary to

treat his work related L5 nerve compression injury.  The

claimant has now been treated with medication, physical

therapy, and three injections in the lumbar spine.  The

claimant credibly testified that the burning down his left

leg is constant and has been getting worse since January of

2005. (T. 33-34)  The claimant credibly testified that his

leg on occasion now goes limp, and he falls from time to

time. (T. 36 - 37)  The claimant credibly testified that his

left leg was somewhat smaller than his right leg (due to a

congenital club foot condition and infant surgery) before

January of 2005 but that the size differential has increased

since January of 2005. (T. 71)  Dr. Pace credibly testified

that he did not see evidence of muscle wasting in the Spring

of 2005 but observed decreased muscle mass in the claimant’s

left leg on December 13, 2005. (C. Exh. 1, Pace Depo. pgs.

14 and 24)  Dr. Pace opined that he knew the claimant would

require surgery because of the degree of muscle wasting that

he observed in December of 2005. (C. Exh. 1, Pace Depo. p.

23)  In short, I conclude from the claimant’s testimony that

his radicular symptoms have gotten progressively worse since
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his injury of 2005, and I conclude from Dr. Shahim’s report

and Dr. Pace’s testimony that surgery is the appropriate

treatment to relieve that radiculopathy.

In concluding that the claimant has experienced

ongoing, increasing, radicular symptoms since January of

2005 which have not responded positively to conservative

treatment between January of 2005 and March of 2007, I am

aware that Dr. Cathey indicated during his two examinations

of the claimant on May 12, 2005 and May 24, 2005, that the

claimant had no sign of lumbar radiculopathy and had a

negative neurological examination. (C. Exh. 1, pgs. 51 and

53)  However, when Dr. Ackerman examined the claimant on May

26, 2005, Dr. Ackerman did record a positive straight leg

raising test on the left and persistent pain in the

claimant’s left lower extremity only two days after Dr.

Cathey’s May 24, 2005, examination.  In light of the

claimant’s persistent, documented symptoms in his left leg

both before and after Dr. Cathey’s examinations in May of

2005 and in light of Dr. Shahim’s interpretation of

foraminal stenosis requiring decompression at L5 based on a

2006 myelogram, I do not find accurate Dr. Cathey’s May 2005

conclusion that the claimant is not experiencing lumbar

radiculopathy.
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I am also aware that on April 21, 2005, Dr. Carle

reported a negative straight leg raise test and also noted

leg muscle atrophy which Dr. Carle attributed to talipes

equinovarus, worse on the left due to an Achilles Z-plasty.

(C. Exh. 1, pgs. 19-20)  By comparison, Dr. Pace testified

that his examination on April 14, 2005 (one week before Dr.

Carle examined the claimant), indicated a positive straight

leg raise test, decreased sensation in the claimant’s left

leg, and pain at a 7/10 level in the claimant’s left leg.

(C. Exh. 1, Pace Depo. p. 11)  Dr. Pace also testified that

he did not see any evidence of muscle wasting when he last

saw the claimant in the Spring of 2005, but the claimant had

severe findings of muscle wasting in his leg in December of

2005. (C. Exh. 1, Pace Depo. pgs. 23-24)  The respondents’

brief notes that Dr. Carle’s observation of leg muscle

atrophy is inconsistent with Dr. Pace’s deposition

testimony.  The respondents assert that Dr. Pace’s surgical

recommendation was based on a misunderstanding of the cause

and nature of the claimant’s decreased left leg muscle mass

observed in December of 2005.

I note that there is no quantitative data in the record

from which to determine objectively how much, if at all, the

claimant’s left leg muscle mass may have decreased
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specifically during the period from January to December of

2005.  However, the claimant testified that his left leg was

smaller than his right leg before January of 2005 but not to

the extent that it is smaller now. (T. 71)  The claimant’s

testimony is consistent with Dr. Pace’s testimony of muscle

wasting in December of 2005.  In addition, I note that the

issue before the Commission is Dr. Shahim’s surgical

recommendation, and Dr. Shahim’s surgical recommendation

appears to be based on the claimant’s myelogram,

electrodiagnostic testing, persistent symptoms, and failure

to respond to conservative treatment.  For all of the

reasons discussed herein, I find that Dr. Shahim’s proposed

surgery is reasonably necessary treatment for the claimant’s

persistent radiculopathy injury.

II.  Additional Temporary Total Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will
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improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the claimant has also

established by a preponderance of the evidence that he has

remained within his healing period and totally incapacitated

from earning since June 29, 2005.  

In reaching this decision, I recognize that Dr.

Ackerman released the claimant to full duty on June 23,

2005, after the claimant failed to follow-up twice after an

invalid functional capacity evaluation, and that Dr. Carle

then assigned the claimant a 5% impairment rating on June

30, 2005.  These reports certainly support the respondents’

contention that the claimant was no longer incapacitated

from working or any longer within his healing period after

June 29, 2005.

However, I also note that Dr. Cathey, previously on May

24, 2005, suggested that the claimant return to Dr. Pace,

the neurosurgeon who had treated him in March and April. 

The claimant was not returned to the care of Dr. Pace as Dr.

Cathey suggested.  The claimant was instead sent by Dr.

Ackerman for a functional capacity evaluation in early June,

notwithstanding that Dr. Pace in April had previously placed
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the claimant in off-work status until his next scheduled

appointment in June. (C. Exh. 1, Pace Depo. p. 13-14)  

Notably, when the claimant returned on his own to Dr.

Pace in December of 2005, Dr. Pace again placed the claimant

in off-work status and recommended additional testing as Dr.

Shahim did again a year later when the claimant underwent

his independent examination at the respondents’ request.  As

discussed above, based on the diagnosed testing, Dr. Shahim

has concluded that decompression surgery for foraminal

stenosis is appropriate for the claimant’s chronic symptoms

associated with L5 compression. 

Because I accord great weight to Dr. Pace’s off-work

recommendations given on April 21, 2005, and December 13,

2005, as well as Dr. Shahim’s off-work recommendation on

January 25, 2007, and Dr. Shahim’s surgical recommendation

on February 27, 2007, I find that the claimant has

established by a preponderance of the evidence that his

persistent back and radicular symptoms into his left leg

have rendered him totally incapacitated from working since

June 29, 2005.  I do not find Dr. Ackerman’s June 23, 2005,

release to return to full duty forceful in this case, since

his report that date refers only to the claimant’s refusal
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to return to see Dr. Ackerman in concluding that the

claimant was released to full duty.

I am also not persuaded that the claimant’s healing

period ended in June of 2005 when Dr. Carle assigned him a

5% impairment rating in June of 2005.  Instead, as discussed

above, I am persuaded that the claimant was experiencing

persistent L5 radiculopathy symptoms after June 29, 2005,

and the claimant has established that additional medical

treatment after that date, including but not limited to an

L5 decompression proposed by Dr. Shahim, is reasonably

necessary medical treatment intended to improve the

permanent nature of the claimant’s injury.  I therefore find

that the claimant has established that he has remained

within his healing period since June 29, 2005, and

continuing through the date of the hearing to a date yet to

be determined.    

There is no dispute that the respondents are entitled

to credit their prior payments of temporary total disability

compensation and permanent partial disability compensation

against the additional temporary total disability

compensation awarded herein beginning on June 29, 2005. (T.

5)
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee/employer/carrier relationship existed

at all relevant times including January 20, 2005.

3. On January 20, 2005, the claimant sustained a

compensable injury to his back.

4. The respondents accepted the January 20, 2005,

back injury as compensable and paid benefits.

5. The claimant’s average weekly wage at the time of

his injury entitles the claimant to compensation

at the maximum rates in effect for 2005.

6. The respondents paid temporary total disability

compensation through June 29, 2005, and made three

additional temporary total disability compensation

payments in February and March of 2007.

7. The claimant proved by a preponderance of the

evidence that additional medical treatment,

including but not limited to an L5 decompression

surgery proposed by Dr. Shahim, is reasonably

necessary to treat the claimant’s compensable back

injury.
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8. The claimant has established by a preponderance of the

evidence that he is entitled to additional temporary

total disability compensation beginning on June 29,

2005, through the date of the May 29, 2007, hearing and

continuing to a date yet to be determined.

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  All

accrued sums shall be paid in a lump sum without discount

and this award shall earn interest at the legal rate until

paid, pursuant to A.C.A. §11-9-809, and Couch v. First State

Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W.2d 126 (1998); reversed on other grounds 336 Ark. 515,

988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-
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715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


