
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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BRUCE DELARGY, EMPLOYEE CLAIMANT

BASS LAKE ENTERPRISES., EMPLOYER RESPONDENT NO. 1

AIG CLAIM SERVICE, CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED AUGUST 24, 2007

Hearing before Administrative Law Judge O. Milton Fine II on June 5, 2007, in Batesville,
Independence County, Arkansas.

Claimant represented by Mr. Jim Burton, Attorney at Law, Jonesboro, Arkansas.

Respondents No. 1 represented by Mr. Jarrod Parrish, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by Ms. Judy Rudd, Attorney at Law, Little Rock, Arkansas,
not appearing.

STATEMENT OF THE CASE

On June 5, 2007, the above-captioned claim was heard in Batesville, Arkansas.  A

prehearing conference took place on April 10, 2007.  A prehearing order entered that same

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the Order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:



Delargy - Claim No. F405480 2

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The employee/employer/carrier relationship existed on or about July 4, 2003,

when Claimant sustained a compensable injury to his right ankle.

3. This claim was accepted and appropriate benefits have been and are

continuing to be paid with regard to this matter.

4. The Claimant’s average weekly wage was $511, entitling him to

compensation rates of $341/$256.

5. The Claimant reached the end of his healing period and maximum medical

improvement on July 12, 2006.

6. Respondents No. 1 accepted and is making payments toward a 32 percent

(32%) permanent anatomical impairment to the right lower extremity.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant expressly reserved all issues except for the following:

1. Whether Claimant is permanently and totally disabled.

2. Whether Claimant is entitled to attorney’s fees.

Contentions

Claimant:

1. The Claimant contends that he sustained a compensable injury to his right

foot during the course and scope of his employment and is permanently and

totally disabled.
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Respondents No. 1:

1. Respondents No. 1 contend that all appropriate benefits have been and are

continuing to be paid with regard to this matter.  The Claimant is not

permanently and totally disabled.  The Claimant suffered a scheduled injury

and will not be entitled to wage-loss disability benefits.

Respondent No. 2:

1. The Death & Permanent Total Disability Trust Fund will defer to the outcome

of this litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s proffered Exhibits 1 and 2 were not furnished to opposing counsel

and to the Commission at least seven (7) days prior to the hearing, as

required by Ark. Code Ann. § 11-9-705(c)(4) and the prehearing order in this

case.

4. Respondents have not consented to a waiver of the aforementioned seven

(7)-day time limit concerning Claimant’s proffered Exhibits 1 and 2.
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5. Claimant’s proffered Exhibits 1 and 2 will not be admitted into evidence or

considered.

6. Claimant’s motion for a continuance of the June 5, 2007 hearing is denied.

7. Claimant has failed to prove by a preponderance of the evidence that he is

permanently and totally disabled.

8. Claimant’s attorney is not entitled to a controverted attorney’s fee.

PRELIMINARY RULINGS

Admissibility of Claimant’s Proffered Exhibits 1 and 2

At the hearing, Claimant moved for the admission of what had been pre-marked as

Claimant’s Exhibits 1 and 2.  Respondents No. 1 objected to the admission of the exhibits

on the grounds that they were being offered in violation of the seven-day cutoff period set

forth in the Prehearing Order.  The counsel for Respondents No. 1 stated “I notified

[Claimant’s counsel] yesterday that he not [sic] submit any exhibits and presenting them

here today is too late as far as the Respondents are concerned.”  Claimant’s counsel

replied that when he had discussed the exhibits with counsel for Respondents No. 1,

Respondents’ counsel had raised no objections.  Claimant’s counsel also stated that he

did not understand while there was an objection to the exhibits in light of the stipulations,

including compensability, that were made.  Finally, Claimant’s counsel stated that he did

not previously have some of the medical records.  Apparently, he was referring to those

in Claimant’s Exhibit 2, which unlike Exhibit 1 are not indexed or even paginated; I note at

this point that these deficiencies are in violation of the prehearing order.  Counsel for

Respondents No. 1 denied that he had indicated to Claimant’s counsel that he would waive

his objection to admission of the records.
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In my questioning of Claimant’s counsel, the following colloquy took place:

JUDGE FINE:  Well, that goes to my first question see, [Claimant’s counsel].
What’s the reason why this is being tendered so late?

[CLAIMANT’S COUNSEL]:  Judge, I don’t know that I have a good answer
for that other than I’m a one-man practice and a large jury trial took all of
April.  In any event, we did not have it and until I got to reviewing my file, I did
not know about Dr. Larry Nguyen.

JUDGE FINE:  Okay.  So, when did these documents come into your
possession?

[CLAIMANT’S COUNSEL]:  This morning.

JUDGE FINE:  This morning.  What you’ve proffered as Claimant’s Exhibit
1 and Claimant’s Exhibit 2, only came into your possession this morning?

[CLAIMANT’S COUNSEL]:  Not claimant’s . . . Claimant’s Exhibit 1, we had
and I thought–I thought since they were behind the Prehearing Sheet in the
file that they had been submitted.  Now, Claimant’s Exhibit 2 is brand new.
That’s Dr. Nguyen.

. . . .

JUDGE FINE:  You’ve had Claimant’s Exhibit 1 for some time, but it’s only
being tendered this morning?

[CLAIMANT’S COUNSEL]:  Right.

. . .

JUDGE FINE:  . . . But you’ve had Claimant’s No. 1 for a while, but for
whatever reason, it didn’t get tendered in within the seven (7) day cut-off?

[CLAIMANT’S COUNSEL]:  That is correct, Your Honor.

JUDGE FINE: Okay.

[CLAIMANT’S COUNSEL]:  If I may amplify.  I suspect that most of Exhibit
No. 1 is probably contained in [counsel for Respondent No. 1’s] exhibit.

JUDGE FINE:  Whereas, Exhibit No. 2, you have only seen it this morning?
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[CLAIMANT’S COUNSEL]:  That’s correct, Your Honor.  Exhibit No. 2 is
subsequent to either my Exhibit No. 1 or [counsel for Respondent No. 1’s]
single Exhibit, and would simply bring the medical up to this year, 2007.  The
last the man’s indicated he saw the doctor was in January of ‘07.

The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Medical reports must be exchanged at least
seven (7) days prior to the hearing pursuant to Ark. Code Ann. § 11-9-705(c).
Evidence not disclosed in compliance with this Order shall not be considered
as evidence unless prior permission of the Commission is obtained and for
good cause shown.

In turn, Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl. 2002) reads in pertinent part:

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.

Section 11-9-705(c)(3) provides that a party who fails to abide by the requirements of this

provision may not be allowed to introduce medical reports at the hearing, “except in the

discretion of the hearing officer or the commission.”  Moreover, § 11-9-705(c)(4) states that

the parties may consent to the waiving of the time periods.

Claimant by his own admission failed to meet § 11-9-705(c)(2) by submitting his two

proffered exhibits at least seven days prior to the hearing.  Respondents did not consent

to a waiver the abridgement of the time period.  Under the statute, I have the discretion to

admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., ___ Ark. App.

___, ___ S.W.3d ___ (Ark. Ct. App. Feb. 7, 2007).  However, under the circumstances

presented here I do not believe I can properly admit the evidence.  With regard to

Claimant’s proffered Exhibit 1, Claimant’s counsel admitted that he had the exhibit well in

advance of the hearing, but had neglected to exchange it.  At one point he stated that he
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had believed that the exhibit had already been exchanged.  At another point he explained

that his solo practice and a lengthy jury trial in April 2007 (again, the instant hearing took

place on June 5, 2007) hampered his preparation.  As for Claimant’s proffered Exhibit 2,

he explained to the Commission that he had not seen the records until the date of the

hearing, and that they concerned Claimant’s most recent medical treatment, up to January

2007.  Again, he did not adequately explain why he was not aware of the existence of

these records prior to the date of the hearing, and was unable to submit them prior to the

seven-day cut-off.  Hence, Claimant’s proffered Exhibits 1 and 2 will not be admitted into

evidence, and will not be considered.  See Jobe v. St. Vincent North/Sherwood, 2005

AWCC 109, Claim No. F105594 (Full Commission Opinion filed May 27, 2005), aff’d sub

nom. St. Vincent Health Systems v. Jobe, No. CA 05-823 (Ark. Ct. App. Feb. 8,

2006)(unpublished).

Motion for Continuance

Because of the problems with his exhibits, Claimant at the hearing moved for a

continuance.  The motion was denied.  As discussed above, Claimant knew about his

problem with the seven-day cutoff at least the day prior to the hearing, but did not move

for a continuance until at the beginning of the hearing in Batesville, after those involved in

this case had traveled to and assembled there.  Again, he did not show good cause for

failing to submit the proffered exhibits within the statutory period.  Lack of diligence is a

factor to consider in denying a continuance request.  Dunaway v. Garland County Fair, ___

Ark. App. ___, ___ S.W.3d ___ (Ark. Ct. App. Dec. 20, 2006); Morris v. Cullipher, 306

Ark.646, 816 S.W.2d 878 (1991).
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CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant; and Ginny McWilliams, who was

called by Respondents No. 1.

In addition to the Prehearing Order discussed above, the exhibits admitted into

evidence in this case consist of the following: Respondents No. 1 Exhibit 1, medical

records of Claimant, consisting of two index pages and 15 individually numbered pages;

and Respondents No. 1 Exhibit 2, non-medical records of Claimant, consisting of one index

page and 13 individually numbered pages.

Testimony

Bruce Delargy.  Claimant testified as follows:

His full name is Bruce Lane Delargy.  He is 55 years old.  He failed to finish the

eighth grade, and went to work straight out of school.  He has a commercial driver’s license

(CDL).  When asked to describe his reading and writing ability, Claimant stated, “I can just

get by.”  Prior to going to work for Respondent Bass Lake Enterprises (“Bass Lake”), his

main occupation had been truck driving.  He worked for 11 years for Arnold Brothers

Trucking as an over-the-road driver.  Before that, he worked for McNeill Trucking for two

and a half years.  He does not have experience in the building trades or manufacturing.

He has not worked as a mechanic or in any supervisory capacity.

At the time of his accident on July 4, 2003, he had been working for Respondent

Bass Lake about three weeks as a ranch hand.  His duties included caring for the horses

and mowing the hay.  He was getting ready for the 4th of July parade and drove a buggy

pulled by a horse.  However, the horse had been hitched incorrectly and when the buggy
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moved, it struck the horse and caused him to kick backwards and take off.  The horse ran

around a tree and the buggy overturned, ejecting Claimant.  Claimant stated that he

“c[a]me down on my right ankle and it just ripped it out of my foot.”  According to him, when

the paramedics cut his left boot off, his foot was just hanging there with the flesh torn.

After first going to the Fulton County Hospital, Claimant went to Mountain Home and

was treated by an orthopedic surgeon, Dr. Todd Oliver.  He has undergone surgery three

times–once by Dr. Oliver and twice by Dr. Larry Nguyen, who is also an orthopedic surgeon

and took over his case from Dr. Oliver.  Now Claimant has two long screws and an

electronic bone stimulator attached to his ankle.  He has had two bone grafts.  The first,

which came from a donor bank, did not take.  The second came from Claimant’s hip, and

has caused Claimant’s condition to improve.  Claimant stated that the stimulator, attached

as part of the second graft, is not permanent; it will be removed if it begins to bother him.

He testified that he was in better condition now, after the final two surgeries, than he was

in after the first.  Claimant took pain medication after the injury, but was unable to identify

the medication or how long he took it.  Dr. Oliver cared for him for one year and monitored

his medication.  Claimant has also seen a pain management specialist.  He has a follow-up

appointment scheduled with Dr. Nguyen for January 8, 2008.

Claimant testified that he has not returned to work since he was injured.  He brought

a cane with him to the hearing, and stated that he uses it most of the time, when he is

outside.  He is able to drive sometimes, and can comfortably stand for perhaps a couple

of hours at a time.  Most of the pain was alleviated by the surgeries.  His foot has “stay[ed]

about the same” since the surgeries.  Before the accident, he enjoyed fishing, hunting,

riding horses, and playing softball.  Of those activities, the only one he participates in now



Delargy - Claim No. F405480 10

is hunting, which he engages in only once in awhile.  The last time, he literally hunted by

shooting from his back porch.  His wife generally does the driving.  When he goes to

stores, he walks some before resting.  The walking is part of his therapy.

He described his ankle as “fused up where it won’t turn sideways.”  Claimant

engages in prescribed therapy exercises at home to stretch.  He testified that he has only

been able to regain a little strength in his foot and ankle.  The foot is still somewhat

crooked.  He screws in the ankle are in good shape at present.  He also wears a plastic

brace that wraps around his leg, which helps him.

Claimant stated that he applied for Social Security disability, and was approved on

initial application.  He did not have to be present at the hearing for the determination.  He

testified that he did not feel that there was any work that he could effectively return to at

present.  He felt that he could not return to any job he had before.

On cross-examination, Claimant confirmed that he testified at his deposition that he

had not taken any prescription medication for two months.  All of his prescription

medication has now expired.  He is on Medicare, but neither Medicare nor any private

insurance has paid for any of the care related to his injury.  He has not received any

treatment on his foot since he was put at MMI on July 12, 2006, except for a follow-up visit

in January 2007.  It, like the one scheduled for January 2008, is only a check-up.  Dr.

Nguyen on the last visit told him that his foot and ankle were looking pretty good

considering the type of injury that he had suffered.  On July 24, 2006, he reported to Dr.

Nguyen that his pain had improved since the surgery and that he was doing much better.

He was approved for Social Security after his first surgery.  Thereafter, he had two

more surgeries that improved his condition.  His monthly benefits are $1,094.00, and are



Delargy - Claim No. F405480 11

the sole source of income for Claimant and his wife.  He testified that he could not continue

to draw the benefits if he went back to work full-time.  While he testified that the main

reason he has not sought work is the fear that he will reinjure his ankle, he admitted that

he has not dislocated or reinjured it since the accident in 2003.

With regard to the bone stimulator, he testified that it is located right above his

ankle, and does not prevent him from moving and does not impair his walking.  He stated

the he will have the stimulator until he asks the doctor to remove it.  At the time of his

deposition, he testified that it was not bothering him that badly.

While as a result of the injury his ankle is limited regarding side-to-side motion, the

brace enables him to move it up and down.  With the brace, he can walk around the house

without the aid of the cane.  He has not had to have any modifications made to his house

to enable him to live there.  On an average outing, Claimant and his wife walk about one

mile down a gravel road.  He stated that the walking has improved the strength and

movement in his ankle.  His pain stays at a three on a scale of one to ten.  He is able to

drive his car, which has an automatic transmission, but he must use his left foot to operate

the pedals.

Claimant estimated that he could work two and a half hours while either standing

or sitting before having to take a break or change positions.  He has been given a 20-

pound lifting restriction, and was warned “not to do too much.”  His CDL is still current.

While he has not attempted to obtain a job since being injured, Claimant testified that at

his prior jobs at Arnold Brothers Trucking and at McNeill Trucking he was strictly a driver,

and was not required to load or unload trailers.  However, he was unsure if he could drive

a large truck even if it had an automatic transmission.  Even though he drives an
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automobile, he stated that driving a large truck would be “a lot more dangerous” unless it

had hand controls for the gas and brake.  He admitted that he had sought such an

accommodation from the Respondent carrier.

Claimant met with Ginny McWilliams, and she talked to him about vocational

rehabilitation and retraining.  She was nice to Claimant, and the two got along.  He testified

that the reason he stopped seeing he was that she could not locate any jobs that he was

qualified for.  He maintained that he never failed to cooperate with McWilliams regarding

appointments and testing.  Claimant stated that if McWilliams is alleging that he failed to

cooperate with her, she is not telling the truth.  He admitted that he signed a document

dated July 24, 2006 that reads, “Mr. Delargy is not interested in vocational services.”  he

has not looked for any work, and has not even thought of the types of positions that might

interest him.  He has no plans to return to work, and has not been in contact with the owner

of Respondent Bass Lake since the date of the injury.  He earned $7.00 per hour at Bass

Lake.

With regard to his hobbies, Claimant testified that he has killed a deer since he was

injured.  He has also participated in a couple of fishing tournaments.  While he testified on

direct examination that he could only “get by” regarding his reading and writing, he

admitted that he testified at his deposition that he could pick up a newspaper and read it

if he needed to.  He also stated that he could read road signs.  His problems with

mathematics are greater than his problems with reading and writing.

On redirect examination, Claimant testified that he met with McWilliams every time

she asked, and that McWilliams never asked him if he wished to return to work.  He

reiterated that the two reasons he has not sought work is fear of reinjuring his ankle and
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fear of losing his Social Security benefits.  He stated that in addition to his Social Security,

he receives $512.00 every two weeks as the payout for his impairment rating.

When questioned by me, Claimant testified that when he was thrown from the

buggy, which was a two-seated surrey, his ankle bent.  With respect to his driving, he

stated that he uses his left foot to operate both the gas and brake pedals.

On further redirect examination, he stated that he has driven trucks for 26 years.

He has never seen one with only hand controls.  The cabs of commercial trucks are some

distance off the ground.  Claimant testified that since he accident he has gotten up into a

cab by using his left foot and pulling himself up with his hands, but that it hurt to do so.  He

stated that driving a commercial truck was much more stressful on the body than an

automobile, and entailed shifting gears.  In addition to the stress and strain, he would have

to sit longer–in his previous jobs he averaged 1,200 miles per day–and sleep and eat when

he could.

On further recross-examination, Claimant stated that his left foot was uninjured, and

that there was nothing preventing him from pulling himself up into a truck cab.  He testified

that because he has not worked since his injury, he does know if he could drive a truck or

not.  He also stated that truck driving jobs involving only local driving exist, “[i]f you can find

them.”

Ginny McWilliams.  McWilliams testified that her full name is Ginny Elizabeth

McWilliams.  Currently, she is the Rehabilitation Program and Planning Director for the

State of Arkansas.  At one time, she worked for Concentra as a vocational rehabilitation

counselor.  In that capacity, she dealt with Claimant and his wife.  She testified that when
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Concentra finishes with the medical treatment portion of a claim, it is referred for vocational

rehabilitation.

McWilliams received the referral for Claimant in November 2005 and had trouble

contacting Claimant by phone.  She stated that Claimant and his wife e-mailed her after

McWilliams sent a certified letter.  McWilliams went to meet with them on January 8, 2006

in their home.  She did a vocational assessment, obtaining information about his work

history, education, hobbies, medical information, and other components of a social history.

McWilliams stated that prior to Claimant’s release from his physician, she and Claimant’s

wife e-mailed each other back and forth, trying to set up appointments to go ahead and

begin the vocational rehabilitation.  But she stated that it was hard to stay in touch with

them.  Finally, McWilliams requested another meeting in June 2006 to either go ahead and

prepare a vocational rehabilitation plan or close the case.  However, Claimant and his wife

did not contact McWilliams.  Thus, she stated that the contact with Claimant was “non-

productive.”  She explained the use of this term:

If it–if it gets to the point where you understand that they’re not interested in
vocational rehab, retraining or any type of services, it’s no longer productive
on my part, and so, that’s what I tell the adjusters, that what I—and then they
will send out a letter of non-compliance.

McWilliams explained that she arrived at this determination based on her interaction with

Claimant and his wife, and an e-mail from them which in which she stated that Claimant’s

doctor had told him that he could not return to work, and that Claimant was retiring.

McWilliams testified that she never saw any documentation supporting that statement.

McWilliams stated that she and Claimant last met on July 24, 2006 in order to “go

ahead and get something finalized.”  They met after Claimant attended two medical
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appointments in Little Rock.  She identified page nine of Respondents’ Exhibit 2, as

containing Claimant’s signature along with the notation, “Mr. Delargy is not interested in

vocational services.”  She explained that she visited with Claimant and his wife and told

him that if he was not going to be involved in rehabilitation services, his case was going to

be closed and that he needed to sign something to confirm his lack of interest.  The page

he signed was the second page of the individualized rehabilitation plan.  She stated that

she read to Claimant the above-quoted notation before he signed the document.  Neither

he nor his wife have contacted McWilliams since she e-mailed them on July 26, 2006.

Claimant refused her services because he believes he is disabled.  That is the only

reason he gave McWilliams for his lack of interest.  McWilliams denied that she ever told

Claimant that there were no jobs available or that he was not qualified for any jobs, or that

he should not pursue vocational rehabilitation for these reasons.  In fact, according to

McWilliams, there are jobs available for which Claimant is qualified, and she encourages

clients not to stay at home and simply do nothing.  She stated that she may have told him

that there would be no reason for him to go through vocational rehabilitation if he was not

interested in it or if he did not want to go back to work.  By the time Claimant had signed

the above statement, he and McWilliams had only initially discussed the availability of jobs,

such as being a dispatcher or working at Wal-Mart.  He had made $7.00 per hour working

for Respondent Bass Lake; she stated that checkers at Wal-Mart make $8.25 per hour.

She also told him that he would need retraining for some of the jobs, but that retraining was

available.  McWilliams testified that she has put back to work “dozens” of people with

injuries as severe as Claimant’s.
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When questioned by me, McWilliams testified that Claimant agreed with the wording

“Mr. Delargy is not interested in vocational services” before she wrote it down.  She stated

that of the “dozens” of people with injuries as severe as Claimant’s that she has helped put

back to work, some of them also have similar education and work experience as he has.

Based upon the social history she took from him, she felt that she could have put him back

to work.  Some jobs would have required retraining or reeducation.

McWilliams stated that she undertook a search of positions available in Claimant’s

geographic area.  They included a dispatcher position and one for a light truck driver.  She

felt that with the proper modifications, Claimant was qualified for the driver position.

She confirmed that the e-mail address for Claimant’s wife that she used in the July

26, 2006 email, which neither Claimant nor his wife responded to, was one that she had

successfully used multiple times in the past to contact them.  When they did respond,

Claimant’s wife, Debbie Delargy, had her name as the signatory on the responses.  They

were also worded in such a way as to indicate that Claimant’s wife was the author.

On cross-examination, McWilliams testified that she did not determine whether any

employers would be willing to have vehicle modifications to accommodate Claimant.  But

she testified that the modifications would be part of the vocational rehabilitation plan that

the Respondent carrier would pay for.  She also stated that she would not have asked this

question of an employer where a client was not interested in vocational rehabilitation

services or in returning to work.

Records

Respondents’ Exhibit 1.  The medical records of Claimant that were introduced at

the June 5, 2007 hearing and are part of Respondents’ Exhibit 1 reflect the following:
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On July 4, 2003, Claimant sustained an open subtalar dislocation of his right ankle.

The injury was treated with an urgent debridement and internal fixation with a threaded

Steimen pin.  X-rays of the ankle taken after the procedure on the date of the accident

showed that the stabilization rod, which fused his foot, had corrected the misalignment

caused by the accident.  Views of Claimant’s right elbow, right shoulder, and pelvis taken

that day were negative.  On September 8, 2003, Dr. Oliver wrote that Claimant’s ankle

wound was well-healed, and assessed that it was “[t]ime to take out the retained hardware

of his left [sic] ankle and heel.”

On January 14, 2004, Claimant presented to Dr. Kam Lie as follows:

Mr. Delargy returns today for a follow-up of his open talus dislocation.  He is
now about six months out.  He continues to do better than expected, for the
nature of his injury.  He still obviously has pain, swelling, and stiffness.  The
longer he is on, the more the swelling.

Dr. Lie’s noted the following from his examination:

His examination is very impressive today.  The wound has long since healed.
Minimal swelling is noted today.  He dorsiflexes to about 5 degrees past
neutral and plantarflexes to about 20 degrees, this is with pain at maximum
dorsiflexion.  Minimal subtalar motion is noted today.  The ankle is very
stable.  Negative anterior drawer.

Based on his examination, Dr. Lie made this assessment:

Although his exam is remarkable for the nature of his injury, he obviously has
some significant limitations.  This will always be a problem for him.  He will
have some permanent loss of motion and most likely some permanent
swelling.  Eventually, this could go on to either avascular necrosis of the talus
versus significant arthritis of the ankle joint and subtalar joint.  He will follow-
up, at this point, on an as needed basis.

Doctor’s notes from Dr. Angela Lovett, his pain management doctor, reflect that in

2005 Claimant sought advice regarding treatment for diabetes.  A note from 2006 (the rest
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of the date is unreadable) reflects that Claimant reported that his right foot pain had

improved since his surgery.

A note from Dr. Bruce Safman dated July 22, 2005, reflects that Claimant reported

that his ankle pain had improved.  His visit to the orthopedic surgeon the previous week

showed that his right ankle was continuing to heal.  Examination by Dr. Safman showed

some tenderness over the lateral aspect of the ankle.  Passive range of motion did not

produce discomfort, and there was no guarding with motion.  Dr. Safman decided to

increase his dosage of Cymbalta.

An x-ray report for Claimant dated December 29, 2005, which is difficult to read,

reflects that he had COPD (presumably chronic obstructive pulmonary disease), and

infiltration of a lobe in his right lung.

X-rays of his right foot on January 17, 2006 showed the following:

There has been change in the position of the fixating metallic screws when
compared to the previous CT scan.  There are 2 metallic screws noted
entering via the posterior aspect of the calcaneus, one extending into the
proximal talus and one extending to the anterior/distal talus.  This traverses
the subtalar joint.  Alignment is anatomic.

Claimant returned to Dr. Lovett for a follow-up visit on July 24, 2006.  She stated

that Claimant was “doing well,” but still complaining of ankle pain.  At the time, he was

taking Oxycodone and Hydrocodone for his pain.  Examination of his right foot showed a

well-healed scar with discoloration.  The bone stimulator’s position was visible.  There was

no edema, and Claimant had a “fair” amount of extension of flexion but no side-to-side

movement.  Dr. Lovett continued him on Hydrocodone and referred him back to Dr. Lee

for further care.
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Respondents’ Exhibit 2.  The records of Claimant that were introduced at the June

5, 2007 hearing and are part of Respondents’ Exhibit 2 reflect the following:

Claimant was referred to Concentra for vocational case management, and assigned

to Ginny McWilliams.  The first report in Respondents’ exhibit, which is entitled “Activity

Report #3" and is dated March 23, 2006, reflects that the vocational referral occurred on

November 30, 2005.  One of the short-term goals McWilliams listed for Claimant was for

him to engage in post-operative measures to ensure healing and return to light duty by

April 1, 2006.  His long-term goals were: (1) complete recovery from fusion surgery by June

1, 2008; (2) reach MMI by May 20, 2006; and (3) begin vocational exploration to return to

work by May 20, 2006.  The report reflects that according to MDA guidelines, MMI and

return to work following surgery of Claimant’s type is 224 days.  His time was extended,

however, due to the non-union of the fusion site and continued pain and swelling in the

area.  The report reflects that Claimant underwent the initial fusion on March 21, 2005.

Because the graft did not complete healing, despite use of a bone stimulator, another graft

took place on January 16, 2006.  The staples were removed on February 1, 2006.  The

brace was discontinued, and Claimant was fitted with an air boot.  According to Dr.

Nguyen, the bone stimulator was not expected to be removed unless it began to bother

Claimant.  The stimulator had to stay in place a minimum of six months.  A work status

report dated February 1, 2006 indicated that Claimant had severe limitations and was

incapable of secretarial duties at that time.  The report documents numerous contacts with

Claimant by e-mail during March 2006.  The analysis section of report reads: “Mr. Delargy

continues excellent post operative healing and I will reengage in vocational services upon
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release [from] physician.  His perception of being disabled combined with a lack of

education and motivation greatly limits his ability in returning to work.”

The next report by McWilliams in Respondents’ exhibit, entitled “Activity Report #5”

and dated June 1, 2006, reflects that Claimant did not meet the goal of beginning

vocational exploration to return to work by May 20, 2006 because he “has not complied

with vocational services.”  McWilliams wrote that if Claimant did not comply with vocational

services, his file would be closed by July 2, 2006.  His goals were amended to read that

he should complete recovery by August 1, 2006 and return to work by September 1, 2006.

McWilliams noted that her contact with Claimant “has not been productive.”  The report

reflects that McWilliams and Claimant were supposed to meet on June 1, 2006, with

Claimant to confirm, but he did not respond.  She notified him by e-mail on June 2, 2006

that he was non-compliant and that vocational services are mandatory.  He was supposed

to go to the doctor on May 24, 2006 for what he told McWilliams was probably his final

appointment.  She added that “[i]t is my opinion that Mr. Delargy is not interested in

returning to work.”

“Activity Report #6," dated July 3, 2006, reflects that Claimant agreed to cooperate

with McWilliams.  He was to meet with her for vocational plan development on July 12,

2006, the same day he was to see his orthopedic surgeon.  However, following this report

there is a sheet that appears to be a form used by McWilliams.  Next to the heading

“Client’s Responsibilities:” the following handwritten notation appears: “Mr. Delargy is not

interested in vocational services.”  What purports to be Claimant’s signature and the date

“7-24-06" appears under the following language:
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CLIENT’S SIGNATURE:  I will cooperate and make a good faith effort with
all parties involved in my rehabilitation program.  This includes the keeping
of all appointments and adherence to reasonable requests.  I understand
that any aspect of my plan can be amended with good reason.

What purports to be McWilliams’ signature is on the page as well.

A document entitled “Closure Report” and dated July 26, 2006 states that Claimant

has not been released to return to work and will require additional medical intervention until

the next year.  He was continued on pain management and is scheduled to meet with Dr.

Wynn on January 8, 2007, to discuss possible removal of instrumentation.  He is taking a

generic form of Codeine.  The report further reads:

Vocational Information:  Mr. Delargy met with me to complete vocational plan
to outline services needed to return to work.  He stated that he was not able
to work and was 100 percent disabled.  I requested that he sign the plan
after writing he was not interested.

Closure Information

Summary:  I have worked with Mr. Delargy to work toward plan development
with retraining options to return to work.  Mr. Delargy is not interested in
vocational services.  He is currently receiving $1060. [p]er month Social
Security Disability benefits.  He will continue with medical services, but does
not feel he can benefit from vocational services since he will not be returning
to work.

Analysis:

It is my opinion that continued vocational services will not benefit Mr.
Delargy.  He is convinced that he is totally and permanently disabled and will
not be returning to gainful employment.  Continued medical follow up is
indicated.

An e-mail from McWilliams to “debbie delargy” and sent July 26, 2006 at 11:14 a.m.

reads:
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Bruce and Debbie
I just wanted to let you know that I have closed your vocational case.  I wish
the best for both of you in the future.  If I can ever be of help, just drop me
a[n] email.

Ginny McWilliams

ADJUDICATION

A. Permanent and Total Disability

Claimant has asserted that he is permanently and totally disabled due to an injury

to his right foot.  However, Respondents No. 1 have argued that Claimant should be limited

to his 32 percent (32%) impairment rating, which they have accepted.  They further

contend that Claimant is not entitled to wage-loss disability benefits because his injury is

a scheduled one.

The parties have stipulated that Claimant sustained a compensable injury to his right

ankle on July 4, 2003.  Claimant’s contention refers to his foot instead of his ankle.  The

evidence adduced at the hearing shows that the fusion surgery Claimant underwent

involved his right foot.  Ankle and foot injuries are scheduled injuries.  See Ark. Code Ann.

§ 11-9-521(a)(4) & (11) (Repl. 2002).  Even if Claimant had only one scheduled

compensable injury, that would not foreclose his entitlement to permanent total disability

benefits.  See McDonald v. Batesville Poultry Equip., 90 Ark. App. 435, 206 S.W.3d 908

(2005).  Arkansas Code Annotated Section 11-9-519(e)(1) defines “permanent total

disability” as follows:  “inability, because of compensable injury or occupational disease,

to earn any meaningful wages in the same or other employment.”  A claimant who has

sustained a scheduled injury is limited to the applicable allowances in § 11-9-521, and such
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benefits cannot be increased by considering wage-loss factors.  Federal Compress &

Whse. v. Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The evidence shows that Claimant is 55 years old.  He finished the seventh grade,

and attended part of the eighth.  While he testified that his reading allows him to “just get

by,” he admitted that he can read a newspaper and road signs.  He has a CDL and 26

years’ experience as a truck driver.  His job for Respondent Bass Lake, where he was

making just $7.00 per hour, was as a ranch hand and involved more menial tasks such as

mowing hay and tending to the horses.

While working at Respondent Bass Lake on July 4, 2003, Claimant sustained a

compensable injury in the form of an open talus dislocation.  Claimant at the hearing

described a physical tearing in his ankle area when he landed after being thrown from the

buggy he was driving, and which left his foot simply hanging.  Following the injury, he

underwent three surgeries.  The first, on the date of the injury, was to debride the wound

and install a Steimen pin.  While at one point it appears that the first was the only surgery

required, he ultimately underwent two additional procedures.  The second, on March 21,

2005, included a bone graft using bone from a donor.  The third, on January 16, 2006, was
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a second bone graft, this time using bone from Claimant’s hip; the first graft did not take.

In addition, a bone stimulator was installed, which Claimant still has.

Claimant has testified that his condition has improved since the most recent surgery.

His staples were removed on February 1, 2006.  He no longer takes prescription pain

medication, and rates his pain as a three on a scale of one to ten.  The screws in his ankle

are currently in good shape.  While Claimant testified that his right foot is somewhat

crooked, he walks with the aid of a brace and/or cane.  He walks one mile down a gravel

road for exercise.  He testified that he can comfortably stand two and a half hours.  While

he stated that it was painful to do so, Claimant testified that he could climb into the cab of

a truck.  He can drive, albeit while using his left foot to operate the pedals.  He was put at

MMI on July 12, 2006, and since that time has had only follow-up visits with his orthopedist.

His next check-up is scheduled for January 2008.  His orthopedic surgeon, Dr. Nguyen,

opined that Claimant’s foot and ankle were in pretty good condition considering the injury

that he sustained.  Claimant was given a 32 percent (32%) impairment rating to the right

lower extremity and a 20-pound lifting restriction.  Respondents No. 1 have accepted and

are paying toward the rating.  Dr. Lie assessed that Claimant would suffer from permanent

loss of motion and likely from permanent swelling, and may face such other problems as

arthritis in the area of injury.

Claimant was awarded Social Security disability.  His fear of losing those benefits,

along with concerns about reinjuring his ankle (which has not occurred), led him not to

cooperate with Ginny McWilliams in undergoing vocational rehabilitation.  Despite his

denial at the hearing that he was uncooperative with McWilliams, and his testimony that

he stopped seeing her because she could not locate any jobs for which he was qualified,
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the evidence indicates that he was not interested in vocational rehabilitation because he

had no intention of returning to work. McWilliams testified that she had put workers similar

to Claimant in education and extent of injury back to work in the past.  She undertook a

search for positions for which Claimant was currently qualified, an located one for a

dispatcher and for a light truck driver, which she felt he could perform with modifications.

Retraining was available to qualify Claimant for other positions.  While Claimant’s wife told

McWilliams in an e-mail that his doctor told him that he could not return to work, the

records in evidence do not reflect such an assessment.  In fact, Claimant’s own testimony

regarding his condition would belie such an assessment.  Nonetheless, it is apparent from

the evidence that Claimant made clear in writing that he was not interested in vocational

services, and elected to end contact with McWilliams and thereby forego any chance at

vocational rehabilitation.  He is clearly not motivated to return to work.

In sum, I find that Claimant has not shown by a preponderance of the evidence, as

he must, that he is permanently and totally disabled.

B. Attorney’s Fee

Because I find that Claimant has not proven his entitlement to permanent and total

disability benefits, I find that his attorney is not entitled to a controverted attorney’s fee

under Ark. Code Ann. § 11-9-715.

CONCLUSION

Claimant has failed to prove by a preponderance of the evidence that he is

permanently and totally disabled.  For that reason, his claim is denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


