
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F500021

STEVE CRAWFORD CLAIMANT

SUPERIOR INDUSTRIES RESPONDENT
                                                
CROCKETT ADJUSTMENT RESPONDENT
INSURANCE CARRIER

OPINION FILED MAY 21, 2007

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH DANIELSON in
Springdale, Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on April 10, 2007, in Springdale, Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on March 7,

2007.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. Prior opinions are res judicata and the law of this case.

3. Temporary total disability has been paid through May 15,

2006.

4. The respondents have paid a 10 percent rating to the

claimant’s shoulder.
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By agreement of the parties the issues to litigate are limited

to the following:

1. The claimant’s entitlement to temporary total disability

from May 15, 2006, to January 27, 2007.

2. Additional medical for the claimant’s cervical problems.

3. Contempt for noncompliance with the Commission’s order.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

on August 10, 2005, Administrative Law Judge Elizabeth Danielson

issued an opinion finding Steve Crawford totally disabled with

benefits to begin December 20, 2004, to a date to be determined.

This opinion was appealed to the Full Commission.  The Full

Commission rendered an opinion dated August 1, 2006, affirming

Judge Danielson’s opinion in all respects.  Appeal was not taken

from this Opinion.  Pursuant to Judge Danielson’s opinion in

addition to temporary total disability the claimant was granted the

right to medical treatment for his left shoulder, neck and left

carpal tunnel.  Superior Industries has refused to pay any TTD

beyond May 15, 2006.  Steve has supplied multiple releases to

Superior with the latest one dated November 27, 2006, a copy of

which is attached hereto.  Despite providing Superior with work

releases they refuse to pay TTD beyond May 15, 2006, and ongoing.

The claimant contends Superior had knowledge of his total inability

to work through March 2, 2006, when he was fired.  Superior knew he

was in a sling and refused to give him work and then fired him on

that date.  From that date forward he continued to be disabled.
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Superior refused to provide the claimant with the additional

medical treatment necessary and now contend that he is not entitled

to benefits.  In addition to refusing to pay ongoing TTD, Superior

has failed to pay medial expenses associated with this claim.  Such

failure to pya is in violation of Ark. Code Ann. §11-9-801(e) and

respondents should be penalized 36 percent payable to the claimant.

   In regard to the foregoing issues the respondents contend that

they have paid all benefits to which the claimant is entitled.  The

respondents contend that if the Commission finds that the claimant

is entitled to temporary total disability it should run from

November 27, 2006, to January 27, 2007.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted documentary evidence marked Claimant’s

Exhibit No. 1 and two bills marked Claimant’s Exhibit No. 2.  The

respondents submitted medical exhibits marked Respondents’ Exhibit

No. 1.  The respondents also requested that the medical from the

prior transcript be incorporated by reference.  All these exhibits

were admitted without objection.

 DISCUSSION

This case was initially tried on May 24, 2005, on the issue of

compensability.  The administrative law judge issued an opinion on

August 10, 2005, finding that the claimant had proven by a

preponderance of the evidence that he had sustained a compensable

injury to his neck and left shoulder on October 28, 2004, and that

he had also proven that he had left carpal tunnel syndrome as a
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result of his work for the respondent.  Medical treatment was

ordered for these injuries and temporary total disability was

awarded to the claimant from December 20, 2004, to a date to be

determined.  The administrative law judge’s opinion was affirmed

and adopted by the Full Commission on August 1, 2006.

The claimant testified that although his claim was initially

for his neck, left shoulder, and left hand, the treatment for his

left shoulder and left hand have been completed.  The claimant

testified that he currently is in need of treatment for his neck.

The claimant agreed that while his case was on appeal he was not

allowed medical treatment but once he had won his appeal he began

treatment with Dr. Mitchell and Dr. Armstrong.  The claimant agreed

that he had previously been treated by Dr. Davis and then by Dr.

Mitchell who then referred him to Dr. Armstrong.  The claimant

testified that as soon as he won his appeal he began to try and set

up an appointment and was able to get in to see Dr. Armstrong in

November 2006.  The claimant testified that Dr. Armstrong had him

off work from the time he saw him in November 2006 and that Dr.

Armstrong kept him off work until it was determined that he had

reached maximum medical improvement in January 2007.  The claimant

testified that he currently is undergoing physical therapy for his

neck and in fact has a physical therapy appointment this

forthcoming Friday from the date of this hearing.  The claimant

testified that he does not know if these physical therapy

appointments are being paid for by the respondent.  The claimant

testified that he did not receive any temporary total disability
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payments from the respondent until May 15, 2006, to January 27,

2007.  The claimant testified that when he would see Dr. Armstrong

he was given off work slips which he provided to the respondent.

The claimant agreed that even though he had provided off work slips

to the respondent no temporary total disability was paid.  The

claimant agreed that he is also asking for a penalty on the

benefits which the respondents were ordered to pay which they did

not pay.  The claimant agreed that the only treatment he has

received for his neck was from Dr. Davis and now with Dr.

Armstrong.  The claimant testified that he has also requested

additional medical expenses primarily reimbursement for his out of

pocket costs.  The claimant testified that he has a bill from the

North Hills Surgery Center in the amount of $1,311.50 which is for

rental of the surgical facility to have his shoulder surgery and

carpal tunnel surgery.  The claimant testified that he had to pay

this amount out of his pocket and he needs and wants to be

reimbursed for this treatment of his compensable injuries.  The

claimant indicated that he tried to get preauthorization from the

respondent after he won his appeal but was unable to do so.  The

claimant testified that he also is requesting reimbursement for an

anesthesia bill for his shoulder surgery in the amount of $615.00.

The claimant testified that he is also requesting a second opinion

from Dr. Blankenship or Dr. Knox as suggested by Dr. Armstrong.

The claimant testified that he needs to get a rating for his carpal

tunnel syndrome which he has not been able to get done.
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On cross examination, the claimant testified that he is no

longer working for the respondent because they fired him when he

got hurt.  The claimant testified that he was unsure but he thought

he was terminated around February 8, 2006.  The claimant testified

that he had restrictions of performing one handed duty and that the

respondent had other people working with these same restrictions

and he had even worked at a one handed job for the respondent.  The

claimant testified that he received unemployment in 2005 for

approximately three months.  The claimant testified that he is

under a court order to pay child support and is in the process of

trying to get it lowered.  The claimant testified that he had payed

a lump sum on his arrearage but was not sure what his obligation

was at this point.  The claimant testified that he has had several

MRIs on his neck.  The claimant testified that he was not able to

be seen by a neurosurgeon until November 2006 because the

respondents had denied him access to medical treatment during his

appeal period.  The claimant agreed that he was seen by Dr.

Armstrong, a neurosurgeon, in November 2006 and underwent some

testing at the doctor’s direction.  The claimant further agreed

that Dr. Armstrong has not recommended surgery for him.  The

claimant testified that the physical therapy which he has undergone

at Dr. Armstrong’s direction has helped him some but basically his

condition has remained about the same in that he still hurts.  The

claimant again testified that he wants to be reimbursed for his out

of pocket expenses which he paid due to his compensable injuries.
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The medical records set forth that Dr. Mitchell had the

claimant on restricted work duty/right-hand work only on January

30, 2006.  Dr. Mitchell continued the claimant on light duty on

February 2, 2006.  On March 2, 2006, Dr. Mitchell writes that the

claimant is unable to return to work on regular duty.  There is

also a notation this date that indicates that the claimant was

fired.  Dr. Mitchell continued the claimant on work restrictions of

no lifting greater than ten pounds with his left shoulder as of

April 3, 2006.  Dr. Mitchell indicates on September 25, 2006, that

the claimant has been under his care and able to return to work

since September 13, 2004, with a lifting restriction of no greater

than ten pounds with his left upper extremity.

The claimant was seen by Dr. Larry Armstrong on November 27,

2006.  The claimant reports to Dr. Armstrong that he has had a lot

of pain at the posterior cervical region as well as radiating

through his shoulders and down into his arms.  It is reported that

the claimant has had physical therapy for his shoulders but not for

his neck nor has he had any injections.  Upon physical examination,

Dr. Armstrong notes that the claimant has cervical spine range of

motion which is diminished by twenty to thirty degrees in flexion,

extension, side bending, and rotation.  The doctor notes that there

is increased tissue texture change, muscle spasm, ropiness, and

tenderness noted in the posterior cervical spinal muscles.  Dr.

Armstrong writes that the claimant’s MRI of his cervical spine

reveals cervical disc degeneration with dystrophic changes of the

bone at C4, C5, and C6 with disc space degeneration at all three of
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these levels.  Dr. Armstrong diagnoses the claimant with having

cervical strain and cervical myofascial neuralgia, cervical disc

degeneration and significant cervical bone degeneration at C4, C5,

and C6.  Dr. Armstrong writes that he is unaware that any type of

surgery that would be of benefit to the claimant but does think

that conservative care such as physical therapy would help his

condition and also that a pain specialist should be considered.

Dr. Armstrong writes on January 29, 2007, that he has seen the

claimant who actually has not improved at all and that he continues

to have a lot of pain in his cervical region.  Dr. Armstrong notes

that the claimant has had two months of physical therapy which has

not improved his condition.  Dr. Armstrong recommended that the

claimant be seen by an occupational medicine specialist so that he

could be given a rating since he has probably reached maximum

medical improvement.  Dr. Armstrong also recommended that the

claimant return to see Dr. Mitchell who did his carpal tunnel

surgery for a disability rating.  Dr. Armstrong notes that if the

claimant wishes he can get a second opinion from Dr. Blankenship or

Dr. Knox.  There is a work release dated February 12, 2007,

indicating that the claimant is to remain off work until further

notice.  This release is signed by Dr. Armstrong.  There is a

prescription for physical therapy indicating the claimant needs to

be evaluated and treated as well as undergo cervical strengthening

and stretching exercises as of March 14, 2007, for his neck

problems.
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The respondents submitted an MRI report dated September 22,

2006, which shows that the claimant has a central disc protrusion

at C4/5 resulting from mild to moderate central channel stenosis

and mild anterior cord flattening.  This test also set forth that

the claimant has defused annular disc bulging acentric on the left

at C5/6 resulting in mild left anterior lateral cord flattening and

mild left foraminal narrowing.

After a complete review of this entire matter, I find that the

claimant has proven by a preponderance of the evidence that he is

entitled to additional medical treatment for his neck.  It has

previously been found that the claimant had a compensable injury to

his neck and medical treatment was ordered as a result of this

finding.  The claimant has testified that while his case was on

appeal he was unable to get medical treatment for his neck and that

as soon as the Full Commission affirmed the administrative law

judge’s opinion on August 1, 2006, he began to seek medical

treatment for his neck.  The claimant has testified that it was not

until November 27, 2006, that he was able to be seen by Dr.

Armstrong.  The claimant has testified that Dr. Armstrong has

indicated that the claimant is in need for treatment for his neck

in the form of pain management, therefore the respondents should

pay for the recommended medical treatment for this claimant’s

compensable neck injury.  I further find that the claimant has

proven by a preponderance of the evidence that he is entitled to

temporary total disability from May 15, 2006, to January 27, 2007.

On April 3, 2006, Dr. Mitchell continued the claimant on restricted
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duty due to his left shoulder injury.  When the claimant was seen

by Dr. Mitchell again on September 25, 2006, this same restriction

was continued.  The claimant again was determined to be disabled by

Dr. Armstrong when he was first seen on November 27, 2006, and Dr.

Armstrong did not release him or find that the claimant had reached

maximum medical improvement until January 27, 2007.  Therefore, the

respondents should pay temporary total disability to this claimant

from May 15, 2006, to January 27, 2007.  The claimant has requested

that contempt be found and a fine assessed against the respondents

for failure to follow the administrative law judge’s order dated

August 10, 2005, which was affirmed and adopted by the Full

Commission on August 1, 2006.  Should the respondent fail to timely

provide this claimant with benefits according to this current

order, contempt will be found and fines assessed against the

respondents for failure to comply with the order.

The claimant has asked for reimbursement for medical expenses

which he paid out of pocket for his shoulder and carpal tunnel

surgery.  Both of these injured were found to be compensable in the

previous orders, therefore the respondents should reimburse this

claimant for his out of pocket expenses resulting from what he was

required to pay for the surgery for his compensable shoulder and

carpal tunnel injuries.

This claimant has testified that he is in arrears in child

support although he is unclear as to the amount.  The parties

should ascertain where the claimant is obligated to pay child

support to determine the arrearage.  An appropriate deduction for
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child support can and should be made from the claimant’s indemnity

payments according to Arkansas law.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. Prior opinions are res judicata and the law of this case.

3. Temporary total disability has been paid through May 15,

2006.

4. The respondents have paid a 10 percent rating to the

claimant’s shoulder.

5. That the claimant has proven by a preponderance of the

evidence that he is entitled to additional medical treatment for

his compensable neck injury.  See discussion above.

6. That the claimant has proven by a preponderance of the

evidence that he is entitled to additional temporary total

disability from May 15, 2006, to January 27, 2007.  See discussion

above.

7. The respondents should reimburse this claimant for his out

of pocket expenses he spent due to surgery on his compensable

shoulder injury and carpal tunnel injury.

8. That if it is ascertained by the parties that the claimant

is in arrearage of child support an appropriate deduction should be

made from his indemnity in accordance with Arkansas law.

9. If the respondents fail to comply with the order herein,

contempt due to failure to comply will be considered.
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10. The respondents have controverted the claimant’s

entitlement to the above mentioned benefits.

11. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment for his

compensable neck injury. 

The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable neck injury.

The respondents should pay temporary total disability to this

claimant from May 15, 2006, to January 27, 2007.  That the parties

are to ascertain if the claimant is in arrearage of his child

support obligation and if so the appropriate deduction should be

made from his indemnity payment in accordance with Arkansas law.

Should the respondents fail to comply with this order contempt

will be considered.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                           
                           ELIZABETH DANIELSON
                                           ADMINISTRATIVE LAW JUDGE
                                         


