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OPINION FILED MAY 25, 2007,

Pursuant to a hearing conducted February 26, 2007, before Administrative Law Judge Richard B.
Calaway in Little Rock, Pulaski County, Arkansas, with

Mr. J. Gary Davis, Attorney at Law, Little Rock, Arkansas, appearing for the claimant,

Mr. Richard S. Smith, Attorney at Law, Little Rock, Arkansas, appearing for Respondents No. 1 and
No. 2, and

Ms. Judy W. Rudd, Attorney at Law, Little Rock, Arkansas, representing Respondent No. 3,
appearance excused.

STATEMENT OF THE CASE

This is a dispute over the claimant’s request for additional temporary total disability benefits

and benefits for permanent impairment and disability, as a result of his compensable neck injury of

July 2, 2002.

Specifically, the claimant contended, first, that he should be awarded additional benefits for

temporary total disability from July 15, 2003, until September 5, 2006, the end of his healing period.

Next, he contended that he should be awarded benefits for permanent anatomical impairment of 7%
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to the body as a whole and benefits for permanent total disability or for wage loss disability

substantially in excess of his anatomical impairment.  An attorney’s fee for controversion was also

requested.  Other possible issues were reserved.

Respondents No. 1 and No. 2 contended that the claimant was not entitled to the benefits

requested.  Specifically, they contended that his compensable injury was merely a sprain or strain,

superimposed on pre-existing arthritis, and that this injury had resolved as of July 16, 2003, ending

his healing period and without causing permanent impairment or disability.

During the prehearing conference, the Fund deferred to the outcome of litigation and was

excused from appearing at the hearing.

The record, which included documentary evidence and the testimony of the claimant, as well

as the record of the previous hearing, was closed at the conclusion of the hearing, in accordance with

the Prehearing Order and Ark. Code Ann. §11-9-715(c). 

Based upon the record as a whole, and without giving the benefit of the doubt to any party,

as required by the Act, the following findings of fact and conclusions of law are hereby made: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has jurisdiction of the parties and

subject matter of this claim.

2. Pursuant to the stipulations of the parties and the record, the employee-employer

relationship existed at all pertinent times; the claimant sustained compensable injuries, primarily to

his cervical spine, July 2, 2003; and his average weekly wage was $730.69.
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3. The preponderance of the evidence fails to show that the claimant is entitled to

additional temporary total disability benefits because it fails to show that he remained in a healing

period, totally incapacitated to earn wages, as the result of his compensable injury.

4. The preponderance of the evidence shows that, as the result of his compensable

injury, the claimant sustained permanent disability in a total amount equal to 28% to the body as a

whole and consisting of his anatomical impairment of 7% to the body as a whole, together with wage

loss disability in the additional amount of 21% to the body as a whole.

5. The respondents have controverted the payment of benefits hereinafter awarded and

the claimant’s attorney is entitled to the maximum statutory attorney’s fee thereon, payable one-half

by the claimant and one-half by the respondents.

DISCUSSION

The claimant suffered an injury to his neck during his employment as a state plumbing

inspector on July 2, 2002, when he squatted or “hunkered” down, so that he could take a picture of

the area under a low porch.  During this process, he extended his head and neck forward and upward

in an awkward position, and his neck “kind of snapped.”  Tr. at 16.  At the time, he thought it was

something like a crick, but it became worse as the day progressed.  By that night, his symptoms had

increased and he was experiencing even more pain.  Eventually, he began to have symptoms

radiating into his arms and hands, especially his left hand.  The claimant returned to work the next

day, but worked only half a day, due to pain, and then went home.  Apparently, he worked for about

a week, but has not worked since.  On June 20, 2003, a letter was sent to him advising that his

employment would be terminated for absenteeism unless he returned to work, which, according to

his testimony, he was unable to do.
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The claimant’s medical care included the attention of Dr. Mark Vice, a pain specialist, and

Dr. J. Richard Jordan, a neurosurgeon, who performed an anterior scalenotomy April 30, 2003.  The

claimant was unwilling to consider a more invasive procedure, an anterior cervical diskectomy and

fusion, which was discussed by Dr. Jordan.

On July 15, 2003, Dr. Jordan wrote that, when last seen June 3, 2003, the claimant reported

a reduction in arm symptoms but continuing daily neck pain, bilateral shoulder pain, and headache.

Dr. Jordan wrote that he again offered the claimant the cervical fusion and that the claimant has not

been able to work since the incident last July.  He also wrote that he did not feel that the claimant

had reached maximum medical improvement and stated that he would see the claimant in followup

in the near future, noting that he was taking muscle relaxants, anti-inflammatories, and pain

medications.  On August 16, 2003, Dr. Jordan wrote the respondents that there was no expected nor

observed permanent impairment from an anterior scalenotomy.  

Three years later, on a form provided by claimant’s counsel dated September 5, 2006, Dr.

Jordan wrote that the claimant was currently not able to work and had suffered anatomical

impairment of 7% to the body as a whole.  The form recited that under Arkansas law the physician’s

opinion must be based on the AMA Guide for the Evaluation of Permanent Impairment (4th

Division) and the compensable injury must be the major cause of (more than 50% of the cause) of

the impairment.  It also stated that the impairment was within a reasonable degree of medical

certainty.  However, the form was blank when it came to a description of the objective and

measurable findings related to the injury.  Dr. Jordan’s letter of October 2, 2006, to Dr. Vice

indicated that the claimant had been examined on September 5, 2006, due to his request for an

impairment rating.
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On December 5, 2006, Little Rock neurosurgeon Dr. Jim J. Moore reviewed the medical

evidence and at least some radiographs and concluded that he did not feel that it was “appropriate

to recommend on the basis of objective changes a disability rating.  This is based on a more

appropriate diagnosis of cervical sprain/strain superimposed on cervical DDD.  One could perhaps

in the goodness of his heart consider 5% PPD based on the patient’s symptom complex of pain.”

Resp. Ex. 1 at p. 2.  He also wrote that Dr. Fravel interrupted a June 2, 2003, MRI as showing a mild

bulge at C5/6, no evidence of herniation and mild spurring C5/6, C6/7, and that his personal

evaluation would be in Dr. Fravel’s corner.  Dr. Moore did not, however, examine the claimant.

In an August 25, 2006, note Dr. Vice stated that the claimant had reached maximum medical

improvement and was completely and totally disabled and not able to perform work of any kind.  He

also wrote that he would defer a determination of permanent impairment to the claimant’s

neurosurgeon but again stated that the claimant was completely and totally disabled and cannot

perform any kind of work.

The claimant’s testimony was that he had never experienced neck problems before the injury

and had lived an active life which included hunting, fishing, gardening, keeping horses, having built

a barn and fences on his property, and a history of vigorous work activity.

His work history shows that after graduating high school and attending Arkansas A & M for

a short time, he joined the Air Force and was also in the Air Force Reserve where he worked in

transportation, sometimes as a cab driver.  He later worked at Russell Chevrolet delivering parts and

sweeping floors.  However, his primary occupation has involved plumbing and began with his early

work as a laborer, doing things such as digging ditches, and eventually becoming a master plumber.

He was self-employed about six years before becoming a state inspector in 1983.  His demonstrated
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determination to work in this area and to progress, in spite of a lack of appropriate formal training,

is consistent with a strong work ethic.  

However, at the time of the hearing, he testified that he had lost everything, was living on

about $2,200.00 per month in social security and retirement benefits, and had moved to the

Philippines to live, due to the cost of living. 

He states that he does not think he could do any of his previous jobs and would not be

reliably able to go to work on a daily basis, and that he finds it necessary to lie down frequently

because of pain.  He takes anti-inflammatory medication, uses a rub on his neck, and also uses pain

medication, but only sporadically since he wants to avoid addiction.  The employer has not offered

job placement or vocational rehabilitation assistance, and there is little evidence of a vigorous job

search by the claimant.

The medical record shows a difference of opinion about the condition of the claimant’s neck

and his level of disability as the result of injury.  Two respected neurosurgeons view the claimant’s

MRI scans differently, a troubling indication that, in this sort of injury, objective medical findings

may have a subjective element.  Thus, Dr. Moore and the radiologist find no more than a bulging

disc and degenerative changes in the claimant neck, while Dr. Jordan finds that the claimant has a

herniated nucleus pulposus as a result of his compensable injury.  

Here, the claimant’s previous dedication to an active life style and hard work and his credible

testimony about the development and continuation of the to symptoms of pain in his neck and

problems with his upper extremities are consistent with the opinion of Dr. Jordan that he did indeed

suffer a herniated nucleus pulposus.  Thus, the impairment rating assessed by Dr. Jordan is entitled

to greater weight.  Moreover, when the claimant’s age, education, work history, and other matters



7

reasonably expected to affect his earning capacity are considered, it appears that he has suffered

permanent disability in the amount stated above.  

However, in order for the claimant to be entitled to additional temporary total disability

benefits, the evidence must show that he continued in his healing period and for that reason was

totally incapacitated to work.  The failure of the respondents to afford additional medical care to the

claimant has, of course, limited his ability to consult physicians.  Nevertheless, the medical record

shows that the claimant last saw a physician for treatment June 3, 2003, next seeing a physician, for

the purpose of an impairment rating, September 5, 2006.  Thus, the medical records does not show

that the claimant’s healing period extended beyond the termination of temporary total disability

benefits and, for that reason, he is not entitled to additional benefits for temporary total disability.

AWARD

Pursuant to the foregoing opinion and the law, the respondents are ordered and directed to

pay benefits on behalf of the claimant.

This award has been controverted as stated above, and the claimant’s attorney is entitled to

the maximum statutory attorney’s fee on the controverted portion.  Pursuant to Coleman v. Holiday

Inn, Ark. WCC No. D708577 (November 21, 1990), the claimant’s portion of the controverted

attorney’s fee is to be withheld from, and paid out of, indemnity benefits, and remitted by separate

check by the respondents directly to the claimant’s attorney.

Accrued benefits hereinabove awarded shall be paid in lump sum without discount.  This

award shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


