
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F607004

JANIS A. COSSEY CLAIMANT

GARY A. THOMAS RACING STABLE RESPONDENT EMPLOYER

UNION INSURANCE COMPANY RESPONDENT CARRIER

ORDER AND OPINION FILED SEPTEMBER 11, 2007

Administrative Law JUDGE LINDA K. MARSHALL.

Claimant appeared PRO SE.

Respondents represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on August 8,

2007.  A prehearing conference was held on June 12, 2007 and a prehearing order was

filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an employer-employee relationship on
February 2, 2005.

2.  The compensation rate is $151.

The claimant contends she suffered two horse bite injuries, with one bite on

February 2, 2005, and the other bite was a few days later.  She further contends she is

entitled to medical benefits and temporary total disability benefits from February 16,

2006, to a date to be determined.
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Respondents contend that while there may have been a horse bite in February

2005, the claimant was treated by the track doctor.  The claimant continued working for

the respondent employer and other stables in 2005, as well as working as a waitress

with no medical treatments or complaints.  Respondents contend the claimant

developed wrist drop problems in February 2006 and contend this condition is unrelated

to the February 2005 incident.  Respondents have paid no benefits in this claim.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on February 2, 2005.

2.  The compensation rate is $151.

3.  The claimant has proven by a preponderance of the evidence that she

sustained a compensable shoulder/arm/wrist injury arising out of and in the course of

her employment.
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4.  Respondents are responsible for all reasonable and necessary treatment the

claimant has received regarding the horse bite injuries to her left arm,  shoulder and

wrist.

5.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and had not returned to work because of her

compensable arm and hand injuries from February 16, 2006, to a date to be

determined.

DISCUSSION

The claimant was walking horses, grooming and doing tack work and laundry for

the respondent employer in February 2005.  The claimant described her injury in

February 2005:

                     . . . .
I was walking a horse down the barn.  It’s a narrow hallway
and a horse jumped out of the stall - - his head - - and bit me
and pulled me toward him, crushing my arm and pulling up
the meat of my arm.  (T., p. 10, lines 12-15.)

The claimant testified this incident happened about 10:00 a.m. and she advised her

employer.  The track clinic opened at 11:00, so she went there and saw the track doctor

who cleaned the wound, gave her a tetanus shot and prescribed antibiotics.

According to the claimant, just two days later she was walking a horse in the

barn again and another horse reached his head out and bit her on the same shoulder. 

According to the claimant, the second horse bite was not an open wound.  According to

the claimant, she continued to work for the employer for one month following the

incident, but was fired because she could not do her work correctly.  The claimant

continued to work at a restaurant job away from the track but she continued to have
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burning in her arm.  The claimant testified that when she came to work with her wrist

dropped, her employer sent her to the emergency room and this was approximately

eight months after the initial horse bite.  The claimant contends she was diagnosed with

radial palsy.

The claimant sought treatment at the Charitable Christian Clinic on February 28,

2006 and she continued with the clinic for eight months.  The clinic referred her to Dr.

Paul Tucker, a neurologist, who ordered a nerve conduction study, a MRI and pain

medicine.  The claimant’s last visit with Dr. Tucker was April 2007 and she is currently

taking pain medicine.  The claimant is on the waiting list to see a UAMS neurologist and

has an October appointment   The claimant continues to have pain from the wound

between her elbow and shoulder on the left arm down through her wrist.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2005).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be
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denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, I find the claimant did sustain a compensable injury arising

out of and in the course of her employment.  The claimant presented credible testimony

that she sustained two horse bites to her left arm and shoulder in February 2005.  The

claimant reported the incident to her employer and sought medical treatment with the

track doctor on February 15, 2005.  The track doctor prescribed an antibiotic and

administered a tetanus shot.  The claimant did not seek medical treatment again until

February 16, 2006, when she sought emergency room care for hand numbness.  An x-

ray of the wrist was negative for carpal tunnel.  The next treatment sought by the

claimant was at the Charitable Christian Clinic on February 26, 2006, and this report

noted the claimant’s complaints of weakness and numbness of the left hand and wrist. 

This report also noted the scar on the left forearm and left deltoid atrophy.  An initial

diagnosis of radial palsy was noted on this report.  The March 14, 2006, report notes

spasms across shoulders and back and notes the claimant is unable to use the left

wrist and had left wrist drop.  Medication was prescribed.  I find the claimant presented

a credible account of her injury and the medical evidence provides the requisite

“objective findings” required by Ark. Code Ann. §11-9-102(16).  Specifically, the

physicians’ notes of scarring, muscle atrophy and spasms satisfy the “objective finding”

requirement.

The claimant has sought treatment with Dr. Paul Tucker, a neurologist, and I give

weight to his opinion in his October 3, 2006, letter to Dr. Crenshaw when he states, in

part:
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. . . . I think it would be absurd to think the indentation of the
upper arm is not related to the horse bites.  There is very
localized atrophy, possibly related to damage to the
circumflex branch of the radial nerve.  The horse bite could
have produced an injury to the radial nerve, although it
would be surprising that the radial nerve palsy did not occur
until a year later.

It is important to note that she makes no attempt to
feign weakness of sensory loss.  (Resp. Exh. No. 1, p. 24.)

Dr. Tucker goes on to state that he hopes to be able to obtain some further studies.

The medical evidence does contain some EMG and nerve conduction studies by

Dr. Don Brady and these were essentially normal.  X-rays of the shoulder were normal

and a cervical spine series of x-rays were normal.  A MRI of the shoulder was ordered

to rule out a rotator cuff tear and the MRI revealed:

Impression
1.  Downsloping acromion with an underlying area of mild
signal abnormality in the supraspinatus tendon compatible
with tendinopathy.  There may also be small undersurface
tears.
2.  Small subchondral cyst in the humeral head.  (Resp. Exh.
No. 1, p. 30.)

Finally, an EMG and nerve conduction study were performed on November 10, 2006,

and the findings were:

IMPRESSION: Despite the atrophy I did not find denervation
in the EMG.  This has been present for a long time and may
be fairly stable now.  One might think the pain would be
gone by now, but of course pain is an impossible thing to
measure.  It appears that she is making a fairly good
recovery, although it is apparent that the shoulder may never
be the same as her other shoulder and its appearance is
different.  The nerve conduction studies are really very good. 
If anything the left radial nerve is perhaps a little better than
the right radial nerve but they are very comparable.  I think
she will continue to have improvement in her muscle power. 
Hopefully at some point she will be able to return to some
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type of employment.  She has been a waitress before and
that may be difficult.  One would hope that the pain would
resolve in time.  (Resp. Exh. No. 1, p. 35.)

The latest medical in evidence regarding the claimant’s left shoulder/arm/wrist is

from Dr. R. Paul Tucker who recommended a cervical spine MRI on December 8, 2006;

however, the claimant’s finances prevented the MRI, since it would cost approximately

$1,300.  The doctor did recommend some exercises and some weight lifting.  Dr.

Tucker’s April 9, 2007, report discussed the EMG and nerve conduction study he had

ordered and he noted that he did not find specific denervation; however, he added that

“There is no doubt she has some serious problems.”  Dr. Tucker discussed the

claimant’s plans to go to UAMS for more treatment.  I find respondents are responsible

for the reasonable and necessary medical treatment the claimant has sought.  Ark.

Code Ann. §11-9-508.

The claimant next contends that she is entitled to temporary total disability

benefits from February 16, 2006, to a date to be determined.  The claimant has been

treating for a left shoulder, left arm, and left wrist injury.  In order to be entitled to

temporary total disability benefits for a shoulder injury, the claimant must remain in her

healing period and be totally incapacitated from earning wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  For a scheduled

injury, the claimant is entitled to temporary total disability benefits while he/she is within

his/her healing period and has not returned to work.  See, Ark. Code Ann. §11-9-521(a)

(Supp. 2005); Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).  In the present case, the claimant has testified that she was totally unable to

earn wages after her wrist drop of the left hand and because of weakness in her left
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arm; however, the medical evidence does not specifically take the claimant off work.  By

the time the claimant had the wrist drop, she had already left the respondent employer. 

Dr. J. Crenshaw of the Charitable Christian Medical Clinic, on June 14, 2006, wrote a

note stating the claimant cannot lift or be active with the left arm.  Dr. Tucker stated in

his April 9, 2007, letter that the claimant’s injuries have changed her life and that she

cannot do the type of physical labor she did before; however, he did not specify that

she was totally unable to work even in that letter.  The claimant’s work history has been

of a more physical nature; however, the medical does not take the claimant off work

entirely.  Most of the medical in evidence reveals various diagnostic procedures trying

to determine the exact cause of the claimant’s shoulder/arm/wrist problems.

By February 16, 2006, the claimant’s primary problems appear to be with her left

wrist and left arm rather than her shoulder.  The medical evidence indicates the

claimant continued to seek treatment and evaluation of her condition and certainly this

evidence indicates she was still in her healing period.  The claimant also presented

credible testimony that she was unable to work and could not hold down a job with only

one hand.  After considering the medical evidence and the claimant’s credible

testimony, I find the claimant has proven by a preponderance of the evidence that she

remained in her healing period and had not returned to work because of her

compensable injury from February 16, 2006, to a date to be determined.

ORDER

The claimant has proven by a preponderance of the evidence that she sustained

a compensable shoulder/arm/wrist injury arising out of and in the course of her

employment.  Respondents are responsible for all reasonable and necessary treatment
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the claimant has received regarding the horse bite injuries to her left arm, shoulder and

wrist.   The claimant has proven by a preponderance of the evidence that she remained

in her healing period and had not returned to work because of her compensable arm

and hand injuries from February 16, 2006, to a date to be determined.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


