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STATEMENT OF THE CASE

A hearing was held on this claim on August 15, 2007, before Administrative

Law Judge Barbara Webb.  A Pre-hearing Order was entered in this case on July

31, 2007.  The Pre-hearing Order set forth the stipulations offered by the parties

and outlined the issues to be litigated and resolved at the hearing.  A copy of the

Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing record.

The following stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2.  The employer/employee/carrier relationship existed on or about October

13, 2005, and at all times pertinent hereto.
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3.  The claimant sustained a compensable hip fracture injury on October 13,

2005.

4.  Respondents have paid all appropriate medical and TTD benefits.

5.  The applicable compensation rate is $307.00 for temporary total disability

benefits and $230.00 for permanent partial disability benefits.

ISSUES

By agreement of the parties, the issues to be presented at the hearing are as

follows:

1.  Anatomical impairment rating.

2.  Controversion and attorney’s fees.

CONTENTIONS

The claimant contends he is entitled to payment of permanent partial disability

benefits based upon a 10% whole body impairment rating assigned by Dr. Chakales

and that claimant’s attorney is entitled to payment of a statutory attorney’s fee on all

controverted benefits.  All other potential issues are reserved.

The respondents contend that the claimant has no permanent impairment and

that the 10% rating of Dr. Chakales is not compliant with the requirements of

Arkansas Workers’ Compensation law.

The record consists of a one volume transcript of the August 15, 2007

hearing, consisting of the testimony of Stephen Colebank and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); and Joint

Exhibit No. 1 (Medical Records).
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FACTUAL BACKGROUND

Stephen Colebank is 57 years old.  He completed the twelfth grade and

attended two years of college.  His work history primarily consists of retail

management.  After working at K-Mart for 35 years, including management, he

retired.  He then worked  for T.J. Maxx, the Dollar Tree, and the Family Dollar Store.

He is currently employed by the Family Dollar Store as a store manager trainee.

He was working for the respondent, T. J. Maxx, in October of 2005 as a back

room coordinator.  His job duties entailed unloading trucks, taking out damaged

goods and carrying out trash.  He testified he was injured in October of 2005 while

he was carrying out the trash.  He stated that he slipped on the asphalt from oil that

was on the bottom of his shoe as he was pushing a two-wheeled cart across the

asphalt.  He testified that he fell and fractured his left hip.  He immediately felt

excruciating pain.  He was able to get up but he could not walk so he sat down at

the dock area.  The assistant manager called an ambulance and he was taken to

the St. Vincent’s Medical Center emergency room.  At that time, he was admitted

to the hospital and treated by Dr. Schock, an orthopedic surgeon.  Dr. Schock

performed surgery putting a rod and pin in his leg and hip to hold it together.  The

surgery was performed on the day following the accident.  The claimant was in the

hospital for two days and had follow-up medical treatment with Dr. Schock.  He was

given physical therapy and pain medication.  He was eventually discharged from

treatment but was having weakness, no strength in his leg and pain in his leg and

hip.  He testified he still has the symptoms and that they have not gone away.  He
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said the physical therapy seemed to help and strengthened his leg, but it didn’t stop

the pain.  He walked with a walker up until January, 2006, and then switched to a

cane.  On January 16, 2006, he switched therapists at the request of Dr. Schock.

He was released by Dr. Schock on February 17, 2006, despite pain and problems

with his muscles.  He was released without restrictions or impairment and told to

return to work.  He returned to work in April for the Dollar Tree as a store manager.

As a store manager, he testified that he has to do everything – stocking, running a

cash register, and helping unload trucks, among other duties.  He explained that

prior to the accident, he did not have problems doing his job duties but after the

accident, he does.  He cannot put any weight on his left hip and has problems

controlling it from hip to foot.  He cannot squat down and if he has to do anything,

he has to get down on his knees and sit on the floor.  He can no longer climb a

ladder.  He has problems pushing a lawn mower and riding a bicycle.

He was evaluated by Dr. Chakales, an orthopedic surgeon, on September

27, 2006.  At that time, he reported having left leg pain and weakness, no strength

in his left hip, pain in his back and a burning pain and constant throbbing pain in the

hip and thigh.  Dr. Chakales examined his ability to walk.  He prescribed medication

and ordered an MRI on his back and a nerve conduction test on his left leg.

Chakales recommended that the hardware be removed from his leg but Colebank

has not had the hardware removed.  He explained that he had an appointment to

meet with Dr. Chakales on May 10th, 2007, to get it scheduled but that his wife had

left him on May 8th, 2007.
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On cross-examination, the claimant testified that he worked at the Dollar Tree

from April, 2006 until August 1, 2007.  He then began working for the Family Dollar

store.  He testified he did not have any medical treatment from January of 2006 until

September of 2006 relating to his hip.  He testified that he understood that the nerve

conduction study performed on his left leg was normal.  He testified that he

understood that T.J. Maxx and their workers’ compensation carrier had agreed to

pay for the hardware removal.  He testified that he was not aware that they had

discovered bulging discs in his back, but agreed that he had to be careful with his

back in therapy.  He testified that Dr. Schock released him after having him walk

across the room and stand on his bad leg but did not perform any range of motion

testing.  He stated that Dr. Chakales also performed range of motion testing.

The medical records indicate that the claimant was treated by Dr. Schock on

October 13, 2005, at the St. Vincent’s hospital emergency room after a fall at work

where he injured his left hip.  He was diagnosed with a left intertrochanteric femur

fracture.  He was admitted for the injury for purposes of operative stabilization.

Surgery was performed on October 14, 2005.  He was discharged on October 16,

2005, to rehab with a follow-up in 10 to 12 days.  

On October 24, 2005, he was seen again by Dr. Schock.  At that time, Dr.

Schock reported that the claimant was “doing well” and walking with a walker.  He

noted that the claimant was bearing weight and started therapy.  He noted that the

x-rays showed stable/anatomic alignment of the left intertrochanteric femur fracture
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and the hardware was in stable position.  He noted that he was pleased with his

progress and that he would continue therapy as an outpatient.

He was seen again for a follow-up evaluation on November 28, 2005.  It was

noted that the claimant was walking although he had weakness in abduction.  He

was six weeks out from injury.  He noted that his hip motion was full, that he still had

some tenderness but that he was “slightly ahead of schedule as far as the

recovery.”

On January 16, 2006, he was evaluated again by Dr. Schock.  At that time,

Dr. Schock noted that the claimant was three months out from his fracture.  He

noted that the fracture had healed on x-ray examination but that his strength was

still very limited and that the claimant continued to complain of pain.  He noted that

he was a little behind on his rehabilitation and advised that he was going to switch

therapists to work on this.

On February 17, 2006, Dr. Schock noted that the claimant was four months

out from the fracture and that he had been working in physical therapy for the past

month and had made noticeable improvement.  He noted that there was weakness

of the abductors but that there had been noticeable improvement and that he

anticipated full recovery.  He recommended continued therapy and daily exercise

at home.  He determined that it was safe for him to return to work without

restrictions.  He noted that he believed that the claimant had reached maximum

medical improvement from his injury and that after reviewing his range of motion

(full), his strength 5/5, and his lack degenerative changes or problems with healing
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on the  x-ray, he opined “I feel that he has no measurable permanent partial

impairment.  This is based on my review of the physical examination and x-rays as

they relate to the guide to permanent partial impairment from the American Medical

Association, 4th Edition.”

On September 26, 2006, the claimant was examined by Dr. Chakales.  At

that time, it was noted that he presented with complaints of left leg pain and

weakness.  Dr. Chakales noted that Dr. Schock had released the claimant from his

care in February of 2006 and that the claimant had returned to work on April 28,

2006.  Dr. Chakales performed x-rays of the left hip where he noted that the pelvis

and lateral of the left hip showed that the claimant was well healed.  The x-rays of

the lumber spine showed lumbar degenerative disc disease at multiple levels with

facetal arthritis at L4-5, L5-S1, with spurring.  The coned down lateral showed

definite degenerative disc disease from L3 down to the sacrum.  He noted that the

claimant‘s range of motion of the right hip was normal but the range of motion of the

left hip shows he lacks 5° flexion, that he has 5° internal rotation on the left as

opposed to 25° on the right and that he lacks 10° external rotation of the left hip.

He found that the range of motion of the knee was normal.  He noted that

examination of the lumbar spine showed point tenderness to palpation in the lower

lumbar spine.  He diagnosed the claimant with 1) healed intertrochanteric fracture,

left hip, with some restriction of motion, 2) symptomatic hardware, left hip and 3)

rule out lumbar disc problem.  He was referred for an MRI and an EMG and nerve

conduction study of his back and both legs.
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An EMG and nerve conduction study was performed on October 16, 2006.

On October 23, 2006, the claimant was seen again by Dr. Chakales.  He

noted that the nerve conduction studies were normal and that he did not have the

results of the MRI.

On October 30, 2006, the claimant returned and Dr. Chakales  noted that the

claimant had a couple of bulging discs in his back which could be causing him pain

as well as symptomatic hardware which is also causing some hip and back pain.

He recommended that the claimant consider removal of the hardware from the hip

and see how he does.

In a May 10, 2007 letter, Dr. Chakales noted that the claimant had been in

his office for follow-up and that his diagnosis remained unchanged.  He stated “Mr.

Colebank has an anatomical impairment of the left hip of 10% to the body as a

whole, and a 5-10% impairment to the body as a whole of the lumbar spine.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 13, 2005, and at all times pertinent hereto.

3. The claimant sustained a compensable hip fracture injury on

October 13, 2005.

4. Respondents have paid all appropriate medical and TTD benefits.
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5. The applicable compensation rate is $307.00 for temporary total

disability benefits and $230.00 for permanent partial disability

benefits.

6. The claimant has failed to prove by a preponderance of the

evidence that he has an anatomical permanent impairment.

7. The claimant has failed to prove entitlement to attorney’s fees.

DISCUSSION

Permanent Anatomical Impairment

Ark. Code Ann. § 11-9-704(c)(B)(Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a)(Supp. 2002).  The Commission had adopted the

American Medical Association’s Guides to the Evaluation of Permanent Impairment,

(4th Ed 1993) for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9- 704(c)(1)(B).  He must also show that the degree or percentage of

permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was
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the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9- 102(14)(A). 

Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of this Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B).  In determining the existence or extent of permanent

physical impairment neither any medical expert nor this Commission may consider

complaints of pain.  In regard to the claimant’s compensable cervical injury, no

consideration can be given in determining the existence or extent of permanent

physical impairment to loss of range of motion, Ark. Code Ann. § 11-9-

102(16)(A)(ii). 

In the instant case, the respondents have controverted and have not paid the

ratings assigned to claimant by Dr. Chakales in light of Dr. Schock’s opinion that the

claimant had no permanent impairment attributable to his compensable injury.  The

Commission has the authority to resolve conflicting evidence and this extends to

medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  Although the Commission is not bound by medical testimony, it may not

arbitrarily disregard any witnesses’s testimony.  Reeder v. Rheem Mfg. Co., 38 Ark.
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App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the basis

for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

In this case, I find that the opinion of Dr. Schock , the claimant’s treating

physician should be afforded more weight than the opinion of Dr.Chakales.  I find

that the  impairment rating assigned by Dr. Schock is supported by the medical

evidence and the 4th Edition of the AMA Guides, Table 64.   As set forth in the

Guides, there is no amount of impairment of a healed fracture, without malunion or

nonunion, ( a fact which is not disputed in this case) unless the examination

supports an impairment.  In contrast, Dr. Chakales based his determination that

there was  impairment based on his range of motion testing.  There is nothing in the

record to determine whether Dr. Chakales considered passive or impermissibly
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relied on active range of motion testing. Therefore, I find that the claimant has failed

to meet his burden of proof on this issue.  

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


