
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F609958 

TERRY COLE CLAIMANT

FRANKLIN ELECTRIC COMPANY RESPONDENT
                                                
HELMSMAN MANAGEMENT, TPA           RESPONDENT

                    OPINION FILED MARCH 29, 2007 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 22,

2007, in Springdale, Arkansas.

A  pre-hearing order was entered in the case on November 14,

2006. This pre-hearing order purported to set forth the

stipulations offered by the parties and to outline the issues to be

litigated and resolved at the present time.  Prior to the

commencement of the hearing, the claimant announced a change in the

alleged date of the first alleged accident, from March 14 or 13,

2006 to May 22, 2006.  The parties also announced that they could

agree on the appropriate weekly compensation rates and that the

claimant was employed by the respondent on May 22, 2006.  A copy of

the pre-hearing order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations are submitted by the parties and

are hereby accepted:
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1. On all relevant dates, including May 22, 2006 and August

24, 2006,  the relationship of employee-self insured

employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $462.00

for total disability and $337.00 for permanent partial

disability.

3. Both claims are controverted in their entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries to

his lower back on either or both May 22, 2006 and/or

August 24, 2006.

2. The claimant’s entitlement to the payment of medical

expenses, temporary total disability from August 25, 2006

through a date yet to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:

“Claimant was injured on May 22, 2006 and again on August
24, 2006.  The claimant’s lower back was injured when he
was removing stacks of twenty-five pound lamps(sic) that
were stuck.  His lower back was injured on both dates in
the same way.”

In regard to these issues, the respondents contend:

“The respondents will contend that the claimant did not
sustain a compensable injury to his back which arose out
of and in the course of his employment with the
respondent employer.”
 DISCUSSION

Although this case involves separate alleged low back injuries

on different dates, only one file number has been assigned.  That

number is F609958.  Claim number F610868 involves an alleged injury
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to a different part of the claimant’s body that occurred on yet

another date.  No issues concerning this claim were litigated at

the hearing or resolved in the present Opinion.  The central issue

for resolution, at the present time, is whether the claimant

sustained “compensable injuries” to his low back on either or both

May 22, 2006 and/or August 24, 2006.  The burden rests upon the

claimant to prove all of the elements necessary to establish these

alleged “compensable injuries”.  

The claimant must first prove that these alleged employment

related injuries satisfy the statutory requirements of Ark. Code

Ann. §11-9-102(4)(D).  This subsection mandates that the actual

existence of a “compensable injury” must be established by medical

evidence, which is supported by “objective findings”, as that term

is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  

The only medical evidence presented, concerning the alleged

employment related injury of May 22, 2006, are some rather cryptic

treatment notes by Dr. Robert Hoffmann for May 22, May 23, and May

28 of 2006, a one-page form report of Dr. Hoffmann that is dated

May 22, 2006, and a one-page off work slip from Dr. Hoffmann that

is also dated May 22, 2006.  Dr. Robert Hoffmann is apparently the

claimant’s regular chiropractic physician.

 Dr. Hoffmann’s treatment record is somewhat cryptic, and only

indicates the type of treatment modalities he provided the claimant

during the three visits in May of 2006 and the area of the

claimant’s complaints.  The May 22, 2006 off work slip only

indicates that the claimant has been restricted by Dr. Hoffmann
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from engaging in any work whatsoever, for the period of May 22,

2006 through May 29, 2006.  The one-page clinic report notes only

a history of right low back pain for one day and that the claimant

experienced sharp pain when he “just bent over”.  This report also

records that the pain radiated down the claimant’s posterior thighs

and right leg.  Finally, this report indicates that the claimant

had experienced difficulties with his lower back for approximately

a year due to a HNP (herniated nucleus pulposus). 

It is not apparent from any of these records that Dr. Hoffmann

observed any “objective findings” or findings beyond the claimant’s

voluntary control to support the presence of any injury.

Curiously, the precipitating “bending over” is not even noted to

have occurred at work. There is also no indication from any of  Dr.

Hoffmann’s records that x-rays or any other objective testing was

performed upon the claimant at that time.  Both the records of Dr.

Hoffmann and the claimant’s testimony indicate that his complaints

readily resolved and the claimant returned to regular duty within

a week.

In regard to the alleged employment related incident and

injury on August 24, 2006, the medical evidence shows that the

claimant was seen by a Dr. Cathleen Vandergriff, as well as Dr.

Hoffmann.  Dr. Vandergriff had previously seen the claimant for an

alleged employment related injury to his right foot. In her report

of August 24, 2006, Dr. Vandergriff diagnosed the claimant’s

difficulties as a low back strain and lumbar paraspinal muscle

spasm. In her physical examination of the claimant, Dr. Vandergriff



5

noted palpable muscle spasms of the paralumbar muscles on the

right.  X-rays taken by Dr. Vandergriff also noted degenerative

bony changes (including spurring) at the L2 and L3 levels.  Dr.

Vandergriff also recorded a history that the claimant’s

difficulties began when he was lifting or pulling “stakes out of a

tub” and that these were stuck so that the claimant had to “jerk

them out”.  The records of Dr. Hoffmann include an off work slip,

dated August 28, 2006, a light duty slip dated September 5, 2006,

a release to return to work without restrictions dated September

19, 2006, and treatment records for the period of August 28, 2006

through September 7, 2006.  

Similar to his records concerning the claimant’s prior

difficulties, Dr. Hoffmann’s records are somewhat cryptic.  None of

the reports or records note the presence of any “objective

findings”, during his course of treatment of the claimant’s August

and September episode of lower back difficulties.

After consideration of all the medical evidence presented, it

is my opinion that the claimant has failed to prove the actual

existence of any physical injury to his low back on May 22, 2006,

which is supported by “objective findings”.  Thus, the claimant has

failed to prove that he sustained a “compensable injury” to his low

back on May 22, 2006, and would not be entitled to any benefits for

this alleged injury.

However, I find that the claimant has established the actual

existence of a physical injury to his lower back on  August 24,

2006, in the form of a lumbar strain, which is supported by
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“objective findings” (i.e. paravertebral muscle spasms).  The

reports and records of Dr. Vandergriff are sufficient proof to

satisfy the statutory requirements of Ark. Code Ann. §11-9-

102(4)(D) in regard to the alleged August 24, 2006 injury.

The claimant must next prove that the medically established

and objectively supported lower back injury of August 24, 2006

meets all of the definitional requirements for a “compensable

injury” that are contained in Ark. Code Ann. §11-9-102(4)(A)(i).

These definitional requirements are:

(1) The physical injury must arise out of and occur in
the course of the employment.

(2) The physical injury must be caused by a specific
incident.

(3) The physical injury must be identifiable by time
and place of occurrence.

(4) The physical injury must cause internal or external
physical harm to the claimant’s body.

(5) The physical injury must require medical services
or result in disability.

In order to prove the first three of these requirements, the

claimant must show a causal relationship between his medically

established and objectively documented back injury, in the form of

a lumbar strain and a specific employment related incident on

August 24, 2006.  However, he need not prove the existence of such

a relationship to an absolute or mathematical certainty.  Nor, is

it necessary that the specific employment related incident be the

sole or even “major” cause of the injury. 
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In his testimony, the claimant stated that on August 24, 2006,

he was performing his regularly assigned employment duties, during

his regular working hours, on the employer’s premises. These duties

required him to pull stakes of “lams” out of tubs.  When he was

bent over attempting to pull a stake of lams from a tub, which was

apparently stuck, he experienced a sudden and immediate onset of

pain in his lower back. He described this pain as being worse than

that he had experienced back in May of 2006.  He testified that he

immediately reported the injury and consulted Dr. Vandergriff, the

company physician.  He subsequently sought and received treatment

from Dr. Hoffmann, who took him off of work.  On or about September

5, 2006,  he was released by Dr. Hoffmann to return to light duty,

but the respondent’s refused to provide him with such a position.

Subsequently, on September 19, 2006, he was returned to work by Dr.

Hoffmann without restrictions and returned to work for the

respondent in his previous capacity. He is apparently still

employed in this position at the time of this hearing.  

In his testimony, the claimant conceded that in June of 2005,

he sustained an injury to his back that occurred when he bent over

to get something out of the refrigerator at home.  As a result of

this injury, he ultimately underwent back surgery by Dr. James

Blankenship (a neurosurgeon).  He was released to return to work by

Dr. Blankenship in August of 2005 and went back to his job with the

respondent.  He testified that he did not experience any problems

with his back, until March 14, 2006. At that time, he experienced

pain and difficulties with his upper back, in the area of his
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shoulder blades.  Again, the onset of these difficulties occurred

while he was attempting to pull the stakes of lams from their tub.

It was his further testimony that his wife had also experienced

injuries, when she was working for the respondent, and when she was

pulling stakes of lams from their tubs.  Finally, he denied that he

had filed this claim alleging a back injury in August of 2006,

because the respondents had controverted a previous claim he had

made for benefits from an employment related injury to his foot. 

While the testimony of a party is never considered

uncontradicted, this does not mean that it can be arbitrarily

disregarded.  If credible, the testimony of a party is sufficient

to prove, in and of itself, any fact that it is legally competent

to address.  

In the present case, I find that the claimant’s testimony

concerning the close temporal relationship between his employment

activities of pulling stakes of lams from a tub on August 24, 2006

and the sudden onset of pain and symptoms which would be

compatible with the occurrence of a lumbar strain, to be credible.

The history of the onset of his difficulties, as described by the

claimant in his testimony coincides with the history that he

related to Dr. Vandergriff on August 24, 2006.  The records of the

respondent further show that the claimant immediately reported the

incident and onset of his difficulties, on August 24, 2006, and

again related the same description of the incident and resulting

complaints.
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  Clearly, the employment related activity described by the

claimant could reasonably and logically produce the injury

diagnosed, a lumbar strain. The fact that the claimant had

experienced prior injuries and difficulties with his back,

including a herniated lumbar disc would not prevent his

difficulties on August 24, 2006, from being compensable. Employment

related aggravations of pre-existing conditions still represent

“compensable injuries”.  In fact, the claimant’s history of prior

back injuries and resulting degenerative changes would only make

him more susceptible than the average person to sustain a lumbar

strain, as a result of the activities described.

It is my opinion, that the claimant has proven by the greater

weight of the credible evidence the existence of a causal

relationship between the described employment related incident, on

August 24, 2006, and his resulting back difficulties, in the form

of a lumbar strain.  Thus, this injury arose out of and occurred in

the course of his employment with the respondent, was caused by a

specific incident, and is identifiable by time and place of

occurrence.  

The claimant’s testimony concerning the nature and magnitude

of his lower back difficulties from August 24, 2006 through

September 19, 2006, together with the palpable muscle spasms

observed by Dr. Vandergriff, are sufficient to prove the presence

of internal physical harm to this part of his body (at least on a

temporary basis). This is sufficient to satisfy the fourth

definitional requirement of Ark. Code Ann. §11-9-102(4)(A)(i). 
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It was clearly the expert medical opinion of Dr. Vandergriff

and Dr. Hoffmann that the claimant required a period of

conservative medical treatment for his lumbar strain of August 24,

2006.  Both of these physicians clearly prescribed conservative

treatment for the claimant’s lumbar strain of a type and duration

generally employed in the treatment of lumbar strains.  This

included medically restricting the claimant from engaging in any

gainful employment for a limited period of time.  It cannot be

assumed that these two medical experts would prescribe or provide

treatment that was not medically appropriate or necessary.  Thus,

the evidence satisfies the final requirement of Ark. Code Ann. §11-

9-102(4)(A)(i) that the injury required medical services or result

in disability (including temporary disability).

In summary, I find that the claimant has failed to prove that

he sustained a “compensable injury” to his lower back on May 22,

2006. Specifically, he has failed to establish by medical evidence

the actual existence of any physical injury to this portion of his

body that would be supported by “objective findings”.  However, I

find that the claimant has proven that on August 24, 2006, he

sustained a “compensable injury” to his lower back in the form of

a lumbar strain. Specifically, the claimant has established by

medical evidence, which is supported by objective findings, the

actual existence of such a physical injury. He has further proven

by the greater weight of the credible evidence that this injury

arose out of and occurred in the course of his employment, was

caused by a specific incident, is identifiable by time and place of
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occurrence, caused internal physical harm to his body, required

medical services, and resulted in disability.

Next, it becomes necessary to determine the nature and extent

of the benefits to which the claimant is entitled for his

compensable lumbar strain of August 24, 2006.  Again, the burden

rests upon the claimant to prove his entitlement to the particular

benefits he now seeks.

Clearly, the claimant would be entitled to reasonably

necessary medical services for this compensable injury. However,

the claimant must prove that the medical services provided actually

represent such “reasonably necessary medical services”. Medical

services are “reasonably necessary” when they are necessitated by

or connected with the compensable injury and have a reasonable

expectation of accomplishing the purpose or goal for which they are

intended.  

After consideration of all the evidence presented, it is my

opinion that the claimant has proven that the medical services

provided him for his low back difficulties, by and at the direction

of Dr. Cathleen Vandergriff, and Dr. Robert Hoffmann, between

August 24, 2006 and September 19, 2006, constitute reasonably

necessary medical services.  These services were necessitated by or

connected with the claimant’s compensable injury.  They were also

of a type and duration generally recognized by the medical

community as being appropriate treatment for a  lumbar strains.

Finally, it must be noted that these services actually accomplished
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the intended purpose or goal of resolving the claimant’s episode of

back difficulties.

In order to be entitled to temporary total disability benefits

he seeks, the claimant must prove that he continued within his

healing period from the effects of his compensable injury and was

rendered totally disabled from performing regular gainful

employment by the compensable injury.  After consideration of all

the evidence presented, I find that the claimant has proven that he

continued within his healing period from the effects of his

compensable injury and was rendered totally disabled from

performing regular gainful employment as a result of this injury

for the period of August 25, 2006 through September 19, 2006.

Thus, he is entitled to temporary total disability benefits during

this period.   The claimant has failed to prove that he continued

in his healing period or was rendered totally disabled after

September 19, 2006.

However, it would appear from some of the documentary evidence

presented that during the claimant’s period of temporary total

disability he may have also drawn group disability benefits through

the respondent.  Unquestionably, under Ark. Code Ann. §11-9-411,

the respondents would be entitled to a set off for such benefits,

but would either be required to obtain a release from the group

carrier, or escrow an amount equal to this set off in the manner

required by this subsection.  The same may also be true for the

claimant’s medical expenses.
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, including May 22, 2006 and August

24, 2006,  the relationship of employee-self insured employer-TPA

existed between the parties.

3.  On all relevant dates, the claimant earned wages

sufficient to entitle him to weekly compensation benefits of

$462.00 for total disability and $337.00 for permanent partial

disability.

4.  The claimant has failed to prove that he sustained a

“compensable injury” to his lower back on May 22, 2006.

Specifically, he has failed to establish by medical evidence, which

is supported by objective findings, the actual existence of any

physical injury to his lower back on May 22, 2006, as required by

Ark. Code Ann. §11-9-102(4)(D).

5.  The claimant has proven that he sustained a “compensable

injury” to his lower back on August 24, 2006, in the form of a

lumbar strain. Specifically, the claimant has established by

medical evidence, which is supported by “objective findings”, the

actual existence of a physical injury to his lower back on that

date, in the form of a lumbar strain.  He has further proven by the

greater weight of the credible evidence that this injury  arose out

of and occurred in the course of his employment, was caused by a

specific incident, is identifiable by time and place of occurrence,
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caused internal physical harm to his body, required medical

services and resulted in temporary disability.

6. The medical service provided to the claimant for his

compensable lumbar injury by and at the direction of  Dr. Cathleen

Vandergriff and Dr. Robert Hoffmann, during the period of August

24, 2006 through September 19, 2006, represent reasonably necessary

medical services, under Ark. Code Ann. §11-9-508. Pursuant to the

provisions of this section, the respondent is liable for the

expense of these services, subject to the Commission’s medical fee

schedule.

7.   The claimant was rendered temporarily totally disabled by

his compensable lumbar injury of August 24, 2006 for the period of

August 25, 2006 through September 19, 2006.

8. The respondent has denied the occurrence of any compensable

injury to the claimant’s lumbar spine on either May 22, 2006 or

August 24, 2006, and have controverted this case in its entirety.

9.  A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded.

ORDER

The respondent shall pay to the claimant temporary total

disability benefits for the period of August 25, 2006 through

September 19, 2006.  If the claimant received group disability

benefits through the respondent during any portion of this period,

the set off provided by Ark. Code Ann. §11-9-411 is applicable.
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The respondent shall be liable for the medical services

provided to the claimant for his compensable lumbar strain by Dr.

Cathleen Vandergriff and Dr. Robert Hoffmann during the period of

August 24, 2006 through September 19, 2006.  Such liability is

subject to the medical fee schedule established by this Commission.

 The respondent would also be entitled to a set off against any of

these medical expenses paid under a group policy of insurance in

the manner provided by Ark. Code Ann. §11-9-411.

The respondent shall pay to the claimant's attorney the

maximum statutory attorney's fee on the controverted temporary

total disability benefits herein awarded and prior to any set off.

One-half of this attorney's fee is the obligation of the respondent

in addition to such benefits. The remaining one-half of this

attorney's fee is to be withheld by the respondent from the

benefits payable to the claimant.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


