
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F611155 & F511157 

MICHAEL CLEM, Employee  CLAIMANT

CLOYES GEAR, Employer  RESPONDENT

CROCKETT ADJUSTMENT, Carrier RESPONDENT

OPINION FILED JUNE 4, 2007

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood, Arkansas.

Respondents represented by BETTY HARDY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 7, 2007, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on February 14, 2007, and a pre-

hearing order was filed on February 16, 2007.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer relationship existed between the parties in August and

September of 2006.

3.   The claimant sustained a compensable injury to his right wrist in April 2005

(F511157).

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $424.00 which would entitle him to compensation at the rate of

$283.00 for total disability benefits and $212.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injury to left arm and wrist in August 2006.

2.   Temporary total disability benefits from August 1, 2006 through a date yet to be

determined.

3.   Medical related to left arm and wrist.

4.   Attorney fee.

Prior to the hearing the parties also agreed to litigate claimant’s entitlement to

additional medical treatment for his compensable right arm injury.   This does not include

claimant’s right shoulder.   In addition, claimant also contends that his request for

temporary total disability benefits is related to the right and/or left arm injury.

The claimant contends he suffered a compensable injury to his left arm and wrist

in August 2006.   He contends he is entitled to temporary total disability from August 1,

2006 through a date yet to be determined, medical, and an attorney fee.

The respondents contend that claimant cannot meet his burden of proof that he

sustained a compensable injury to his left arm or wrist in August or September 2006.

Respondents assert that claimant filed a claim for a right wrist injury in April 2005 which

was accepted as compensable.  Following that injury, claimant was placed in a different

position at Cloyes Gear & Products.  Respondents assert that the complaints the claimant

has regarding his left arm or wrist are not causally related to his employment.  

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 14, 2007, and contained in a pre-hearing order filed February 16,
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2007, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $424.00

which would entitle him to compensation at the rate of $283.00 for total disability benefits

and $212.00 for permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his left wrist while employed by the respondent.

4.   Claimant has proven by a preponderance of the evidence that he is entitled to

additional medical treatment with respect to his compensable right wrist injury.

5.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits as a result of his right wrist injury.   

FACTUAL BACKGROUND

The claimant is a 40-year-old man with an eleventh grade education who has

worked for the respondent a total of eleven years.   The respondent manufactures parts

for automotive timing and power train drive systems.   This includes various sizes of metal

gears.  The parties stipulated that claimant suffered a compensable injury to his right hand

and wrist while working for the respondent in 2005.   Claimant reported problems with his

right wrist to his supervisor and was initially sent to Dr. Buckley for an evaluation.   Dr.

Buckley diagnosed claimant’s condition as tendinitis of the right thumb.   He treated

claimant with medication, a brace, an injection, and eventually referred claimant to Dr.

Wolfe, an orthopaedist.   Dr. Wolfe diagnosed claimant as suffering from deQuervain’s

tendinitis and prescribed treatment to include an injection, splint, and restricted duty.   After

a period of treatment Dr. Wolfe released the claimant to return to full duty as of May 31,

2005.   

When claimant’s complaints with his right wrist continued, Dr. Wolfe referred

claimant to Dr. Heim, neurosurgeon, for a consultation.   Because conservative treatment
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had failed, Dr. Heim performed surgery on October 3, 2005 for deQuervain’s tendinitis of

the right wrist.   Dr. Heim eventually released claimant to return to work with no restrictions

as of November 7, 2005.

The respondent accepted and paid compensation benefits associated with

claimant’s right wrist injury through the date of his release by Dr. Heim on November 7,

2005.   Following his release by Dr. Heim, the claimant returned to work for the respondent

performing a different job.   Claimant was placed in a job where he primarily drove a forklift.

Testimony at the hearing indicated that while a majority of the time was spent driving a

forklift, claimant also had some additional duties “shoveling chips” and “loading bar”.   Both

of these additional duties were performed as needed periodically throughout an eight-hour

shift.   “Shoveling chips” required claimant to use a square shovel to pick up metal shavings

and place them in a hopper.   Claimant testified that over the course of a shift he would

perform this job approximately 30 minutes at a time and that the total time over the course

of a shift would encompass some two to three hours.   “Loading bar” consisted of the

claimant helping another employee place six metal bars weighing up to 200 pounds into

a machine.   Testimony indicated that the heaviest hand loaded bar weighed 160 pounds.

Bars heavier than 160 pounds were lifted by a hoist.   Photos of these jobs were introduced

into evidence by the respondent and are contained in the hearing transcript.

Claimant also testified that approximately four months ago he was moved to a job

wherein he was required to wash parts.   This job required claimant to pick parts off of a

basket and lay them on a belt which moved them through a machine which performed the

washing.

Claimant testified that beginning in approximately August 2006 his left hand and arm

began bothering him.   Claimant attributed his left hand problem to the jobs involving

shoveling chips and loading bar.   Claimant reported these problems to the respondent but

compensability was denied.   As a result, claimant on his own returned to see Dr. Wolfe
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on October 31, 2006.

A review of Dr. Wolfe’s medical report from October 31, 2006 indicates that he

diagnosed claimant’s condition as deQuervain’s tendinitis and possible mild carpal tunnel

syndrome of the left wrist.   Dr. Wolfe gave the claimant an injection, a splint, stated that

claimant should take Aleve as medication, and released claimant to return to work as of

November 7, 2006.   Claimant returned to Dr. Wolfe on November 21, 2006.   Dr. Wolfe

had the same diagnosis for claimant’s condition and ordered an EMG/NCV.   This testing

apparently has not yet been performed.   Dr. Wolfe also continued claimant on Aleve

medication and released claimant to full duty at work.

On January 22, 2007, claimant again sought medical treatment from Dr. Wolfe.  In

addition to complaints involving his left wrist, claimant also made complaints involving his

right wrist.   Dr. Wolfe diagnosed claimant’s right wrist condition as a recurrence of his

deQuervain’s tendinitis.   Dr. Wolfe indicated that claimant should continue to take Aleve

medication and that he should return for a re-evaluation in two months.   

Finally, on February 5, 2007, claimant was evaluated by Dr. Wolfe complaining of

pain in both wrists.   He was also complaining of pain in his right shoulder.   As a result of

these various complaints, Dr. Wolfe indicated that claimant should perform no repetitive

lifting with his right shoulder for the next six weeks.   He also indicated that claimant should

avoid repetitive rotation of both wrists.

Claimant has filed this claim contending that he suffered a compensable injury to

his left wrist while employed by the respondent.   In addition, claimant contends that he is

entitled to additional medical treatment for his right wrist injury.   He also seeks payment

of temporary total disability benefits related to either/or both of these injuries.   It should be

noted that claimant is making no claim for a right shoulder injury at this time.
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ADJUDICATION

The claimant does not contend that the injury to his left wrist is a result of a specific

incident identifiable by time and place of occurrence.   Instead, claimant’s contention is that

he suffered a gradual onset injury to his left wrist.   In order to prevail on a gradual onset

claim, a claimant must prove by a preponderance of the evidence that he suffered a

compensable injury causing internal or external harm to the body which arose out of and

in the course of their employment and which required medical services or resulted in

disability or death.   In addition, claimant must prove by a preponderance of the evidence

that the injury was the major cause of the disability or need for medical treatment and

claimant must establish the compensable injury by medical evidence supported by

objective findings.   A.C.A. §11-9-102(4).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his left wrist.

Specifically, I find that claimant has failed to offer medical evidence supported by objective

findings establishing an injury.

A review of Dr. Wolfe’s medical reports indicates that his evaluation of the claimant’s

left wrist revealed tenderness as well as positive Finkelstein and Tinel’s tests.   These

findings are also set forth in Dr. Wolfe’s letter to claimant’s attorney dated April 24, 2007.

 While Dr. Wolfe may consider these to be objective findings, these findings are not

considered objective under the Arkansas Workers’ Compensation law.   Absent objective

findings of an injury, claimant cannot prove a compensable injury to his left wrist.

Furthermore, it should also be noted that Dr. Wolfe has diagnosed claimant’s

condition primarily as deQuervain’s tendinitis and also as probable carpal tunnel syndrome.

To the extent that claimant’s condition is tendinitis, claimant would have the burden of

proving by a preponderance of the evidence that his job activities involved rapid repetitive
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motion.   I do not find based upon the evidence presented that claimant’s job activities of

shoveling chips and/or loading bar constituted rapid repetitive motion.   Thus, to the extent

that claimant’s diagnosis involves tendinitis, I would also find that claimant’s job duties did

not require rapid repetitive motion.

In summary, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his left wrist while

employed by the respondent.   Although Dr. Wolfe has stated that various findings

constitute objective findings, those findings are not recognized by the Commission and the

courts of this state as objective findings for the purpose of workers’ compensation.

Claimant also contends that he is entitled to additional medical treatment for his

compensable right wrist injury.   Claimant has the burden of proving by a preponderance

of the evidence that medical treatment is reasonably necessary for treatment of a

compensable injury.    Norma Beatty v. Ben Pearson, Inc., Full Commission Opinion filed

February 17, 1989 (D612291).   What constitutes reasonably necessary medical treatment

is a question of fact for the Commission.   White Consolidated Industries v. Gallaway, 74

Ark. App. 13, 45 S.W. 3d 396 (2001).   I find that claimant has met his burden of proving

by a preponderance of the evidence that he is entitled to additional medical treatment for

his compensable right wrist injury.

Claimant testified at the hearing that his work as a parts washer caused additional

problems with his right arm.   He also testified that his right arm hurt while he was

performing the job of shoveling chips and loading bar.   A review of Dr. Wolfe’s office note

of January 22, 2007 indicates that claimant made complaints of additional right wrist pain

on that date.   Dr. Wolfe examined the claimant and diagnosed claimant’s condition as a

recurrence of his deQuervain’s tendinitis in his right wrist.   

Based upon the claimant’s testimony which I find to be credible as well as Dr.

Wolfe’s opinion, I find that claimant has met his burden of proving by a preponderance of
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the evidence that he is entitled to additional medical treatment for his compensable right

wrist injury.

The final issue for consideration involves claimant’s request for temporary total

disability benefits.   Having found that claimant’s left wrist injury is not compensable, the

claimant is obviously not entitled to any temporary total disability benefits relating to a left

wrist injury.   I also find that claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits as a result of his right wrist

injury.

The injury to claimant’s right wrist is a scheduled injury.   An employee who suffers

a scheduled injury is entitled to receive temporary total or temporary partial disability

benefits during their healing period or until they return to work, whichever occurs first.

Wheeler Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).

In this particular case, while claimant does remain within his healing period for his right

wrist injury under the direction of Dr. Wolfe, I do not find that claimant is off work as a result

of his right wrist injury.   While claimant did not return to work for the respondent following

his visit with Dr. Wolfe on February 5, 2007, Dr. Wolfe did not take the claimant off work

as a result of his right wrist.   Dr. Wolfe indicated that claimant could return to work for the

respondent with restrictions.   The primary restriction in claimant’s case involved no

repetitive lifting with his right shoulder for six weeks.   This is not a workers’ compensation

injury.   The only restriction on the claimant’s use of his right wrist involved an avoidance

of repetitive rotation.

In short, there is no indication that claimant was taken off work by his treating

physician as a result of his compensable right wrist injury.   While claimant has not returned

to work for respondent since February 5, 2007, I find insufficient evidence that this is a

result of his right wrist injury as opposed to other non-work related conditions.   Therefore,

I find that claimant has failed to prove by a preponderance of the evidence that he is
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entitled to temporary total disability benefits as a result of his right wrist injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his left wrist while employed by the respondent.   Claimant has

met his burden of proving by a preponderance of the evidence that he is entitled to

additional medical treatment for his compensable right wrist injury.   Claimant has failed to

prove by a preponderance of the evidence that he is entitled to temporary total disability

benefits as a result of his right wrist injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

IT IS SO ORDERED.

                                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


