
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F601782

ALECIA CLARK, EMPLOYEE CLAIMANT

SAN ANTONIO SHOES, INC., RESPONDENT
EMPLOYER

COMMERCE & INDUSTRY INSURANCE,
CARRIER RESPONDENT

OPINION  FILED JUNE 25, 2007

Hearing before Administrative Law Judge Barbara Webb on January 22, 2007, and
March 27, 2007, in Little Rock, Pulaski County, Arkansas. 

The claimant appeared pro se.

The respondents were represented by  Ms. Melissa Wood, Attorney at Law, Worley,
Wood & Parrish, P.A.,  Little Rock, Arkansas.
  

A hearing was held on the above-styled claim on January 22, 2007, and

March 27, 2007, before Administrative Law Judge Barbara Webb.  The claimant

was advised that she has the right to an attorney, that the law limits what fee an

attorney may charge for representing a claimant, and that she had the right to

postpone this hearing in order to obtain representation.  Being fully advised of her

rights and responsibilities, the claimant nonetheless elected to represent herself. A

Pre-hearing Order was filed on November 27, 2006.  An initial hearing was held in

this case on January 22, 2007.  At the hearing, claimant requested additional time

to secure the attendance of a witness who was not able to appear due to medical

reasons.  At the conclusion of the testimony taken on January 22, 2007, the hearing

was recessed and the record left open for the limited purpose of obtaining the

testimony of Deborah Davis, who appeared and testified on March 27, 2007.  The
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Pre-hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing Order

was made Commission’s Exhibit No. 1 to the hearing record.  By agreement of the

parties, the stipulations applicable to this claim are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employee/employer/carrier relationship existed on February 13,

2006 and at all other relevant times.

By agreement of the parties, the issues to be litigated are:

1. Compensability of a low back/SI joint injury caused by repetitive job

duties and/or by specific incident on February 13, 2006.

2. Unpaid medical bills, specifically, Dr. Meador’s bill paid by Claimant

and unpaid bills at HealthSouth, McMaster’s Therapy, and Dr. Michael

Hilman.

3. Liability for medical bills paid by group insurance, as per Arkansas

Code Annotated 11-9-411. 

4. Respondent’s objection to claimant’s non-medical evidence forwarded

to the Commission on July 22, 2006, accompanying her medical

evidence marked as Exhibit 1.

5. All other issues are reserved, specifically the issues of temporary total

disability and the determination of average weekly wage.
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The records consists of a two volume transcript, consisting of the October 23,

2006 hearing, containing the testimony of Alecia Clark, Sheila Pennington, Lori

Dotson, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1 (Internet Research); Claimant’s Exhibit

No. 2 (Videotape); Claimant’s Exhibit No. 3 (Conway Obstetrics & Gynecology );

Claimant’s Exhibit No. 4 (Documentary Medical Evidence); Respondents’ Exhibit

No. 1 (Medical Exhibit) and Respondents’ Exhibit No. 2 (Non-Medical Evidence).

In addition, I have blue-backed a copy of the Arkansas State Board of Physical

Therapy Practice Act and the Arkansas State Board of Physical Therapy Rules and

Regulations submitted by the Respondents on March 23, 2007, and which is

deemed received into evidence in this case.  

FACTUAL BACKGROUND

Alecia Clark is thirty-three years old (bd. July 16, 1973).  She completed her

GED and has received additional training in computer classes.  She is currently

employed by San Antonio Shoes (“SAS”), a company which manufactures shoes.

She has worked for SAS for thirteen years; being initially employed on November

30, 1993.  Prior to her employment with SAS, she worked as a waitress for Ryan’s

and Stoby’s restaurants.  At SAS, she has  worked at various factory jobs within the

factory.  In February of 2006, she testified that her primary job duty was cutting

shoes.  She explained that she typically worked from 7:00 a.m. until 3:30 p.m.  Her

job duties entailed rotating a beam containing metal dyes “that you pull with your

right hand”.  Once rotated, the beam is pushed down with both hands to “cut the die
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into the leather”.  Each case of leather contains 18 pairs of shoes.   Each job

involves one to five cases depending on the job and the shoe.  The claimant

explained the events that occurred on February 13, 2006, as follows:

I came in.  Like I said before, I had been having problems with my back for
a couple of weeks before this.  My back had been sore.  I came in Monday
morning.  I was a little sore at that time, and I started cutting shoes, and the
pain just — I don’t know– it just shot up my back.  I was  –  I could barely
even walk from it.  I have a platform I have to step up and down on.  And to
even step up and down on it , it was just excruciating in my back. 

She explained that by 7:30 a.m. her back was really hurting and she reported her

back pain to her supervisor.  At 8:00 a.m. she attempted to get a doctor’s

appointment and left work due to the pain.  She explained that her symptoms began

around the end of January and only bothered her at work.  She explained that her

job involved a repetitive “twisting and turning” process and that she worked at a fast

pace because she was paid by the piece.  She explained that the skins of leather

used weighed approximately  25 - 30 pounds.  She picked up the leather and

carried to her work location.  After cutting the necessary pieces for a shoe, the

pieces were bundled, placed in cases, and set on the floor.  The amount of work

varies from day to day.  She explained that she did 28 to 29 percent of the

production out of the four operators cutting shoes.  She explained her pace of the

work was quickly in order to make more money.  She testified that she could slow

down and rest but she would make less money. 

Clark testified that she had seen Dr. Hilman in 2002 for soreness in her right

back but took a muscles relaxer and was fine the next day.  She did not have any

other back problems until the incident in February.  On February 13, 2006, she was
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examined by Dr. Meador.  She explained that she was not referred to Dr. Meador

but rather sought treatment on her own.  She did not fill out any paperwork until later

in the week.  She was prescribed an anti-inflammatory, muscle relaxer, and referred

to physical therapy.  She had therapy three days a week for two weeks..  She

attempted to return to work after four days and was reassigned to work light duty

since she was unable to do her regular job.  She returned to her regular shoe-

cutting job on the following Monday but returned to light duty and was subsequently

given a two to three week work excuse from Dr. Hilman.  She was told she was

denied by workers’ compensation and her insurance would not cover the cost of an

MRI unless she completed two more weeks of therapy.  She received four more

weeks of therapy with McMaster’s Therapy,  but never had an MRI.  She explained

that her therapist found the problem and “put me back into place”. Her condition

improved and she returned to full duty work on April 17.  She explained that she

was still limping but doing a lot better.  On May 16, 2006, she began experiencing

pain in her back and numbness in her right big toe.  She was taken off work by Dr.

Hilman and returned to half days of light duty work and eventually to full duty.  She

was referred to Dr.  Blankenship at Arkansas Orthopedics.  She requested a change

of doctor and saw Dr. Ghormley at Conway Orthopedic Sports and Medicine.  She

explained that she went to a chiropractor and underwent repositioning but did not

have the MRI recommended by Dr. Hilman or Dr. Blankenship.  She has never

received a final diagnosis of her condition and returned for injections in the SI joint

in October of 2006.  She denied doing anything else that could have caused her
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back problems.   On cross-examination, Clark testified that she told Stephanie

Haynes that she needed a doctor, but did not tell her that her problems were work-

related.  She did not report the problem as work -related until Thursday, February

16, 2006.  She told them that her back had been bothering for a couple of weeks

and that she felt it was work-related since all the twisting and turning in her job wa

to the right side.  She told all of her doctors that she was not sure what she had

done to cause her back to hurt.  She agreed that she believed it was work-related

because she could not think of anything else.  She admitted that at her first medical

visit with HealthSouth, she did not report a work-related accident.  

Sheila Pennington testified that she had worked for SAS for 24 years and

worked in personnel for six years.   She described herself as similar to a union

steward that assists employees out in the factory with insurance.  She first learned

that Clark was claiming her condition was work-related on Thursday, September 16,

2006.  Clark told her that she wasn’t sure if it was work-related but did not know of

anything else that it could have been.  She did not send her to a doctor since Clark

had already seen Dr. Meadors.  She received 85% of her pay and was assigned to

different positions until she gave up her job in cutting.  She explained that the

cutting job was one of the highest paid jobs in the factory so Clark’s pay was

reduced eventually to a pieceworker wage of $10.00 per hour.  She explained that

the beam was hydraulic and did not require lifting.  She weighed the bundle of

leathers to make sure they did not exceed doctor’s limitations.  She was not aware
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of any prior back problems and denied reports of any prior back issues by the

claimant.  

Lori Dotson testified that she had worked for SAS for sixteen years and

worked with Clark for about ten years.  She first became aware that Clark had

trouble with her back on February 13, 2006.  She explained that “She just said that

she really messed up her – she didn’t know what she did.  She really messed up her

back over the weekend.”  On cross-examination, she testified that she had spoken

to the claimant on February 15, 2006, and told her that she had worked on Clark’s

Machine and that it was harder to pull than mine.  Dotson explained that her back

bothered her from cutting shoes “all the time”.  Dotson worked at the machine right

behind Clark and could not recall of any complaints by Clark prior to Monday,

February 13, 2006, about back problems.  Dotson testified that  Clark walked in and

told her about her back problem before Clark went to her work station or performed

any work.  She observed her in tears that morning and had not observed her having

any problems the week before.  She explained that her machine broke down and

she used the machine normally used by Clark in her absence.  She explained that

all of the machines pull different and that hers was stiffer than the machine normally

used by Dotson.  She explained that she had back problems every day and could

not tell if the machine caused her back to hurt.  She was not aware of any other

complaints of back problems from any one else who had used the machine. Dotson

explained that the cutting job was physical.  She testified that she worked as fast as
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she could because she could make more money.   The standard required her to

work at a medium pace.

The videotape introduced into evidence depicts the process of cutting shoes.

Based on my review, the work appears on the video to be repetitive and consistent

with the testimony provided by all of the witnesses.  The video does not reveal the

pace of the work nor does it reveal the weight of the leather, since both of these

factors vary based on the worker and work involved.

Deborah Davis testified that she was physical therapist who treated the

claimant.  She agreed that she could not give a medical diagnosis but was

recognized as an expert in the field of physical therapy.  From her examination of

the claimant, she observed muscle spasms and guarding in the right piriformis.  She

initially treated her with a muscle energy technique to “correct the torsion at the

pelvis”.  She explained that her alignment improved and she continued to work with

her to improve flexibility and stabilization and strengthening exercises.  She treated

her fourteen times and the claimant resumed her normal work duties.  She treated

her for a flare-up in which she observed “muscle spasms in the right piriformis,

moderate tenderness of the iliopsoas, point tenderness over the sacroiliac joint.  

The medical records reflect that Clark reported to Dr. Meador at HealthSouth

on February 13, 2006.  At that time, she complained of back pain on the right side

for two weeks off and on with numbness in the big toe.  She reported no trauma and

that she had gone bike riding.  She was diagnosed with a lumbar strain and treated

with prescription medications and therapy.  On February 16, 2006, the claimant
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reported that her back was still stiff but exercises were helping to improve pain and

movement.  The doctor’s notes also note that the claimant reported that she “did

laundry last night irritated lower back.”  On February 20, 2006, the doctor’s notes

reflect that the claimant’s back feels little better and that the claimant tolerated

treatment with minimal complaints of pain and difficulty.  On February 22, 2006, the

notes reflect that the claimant’s “Overall condition is improving”.  On February 24,

2006, the claimant reported to Dr. Hilman that she “is no better” and he

recommended an MRI.  On March 17, 2006, she reported doing a lot better after

being seen by a physical therapist and was released to work with restrictions.  On

April 14, 2007, she reported that her back pain resolved and was released back to

work full time without restrictions.  On May 19, 2006, she returned to Dr. Hilman with

complaints of pain in her SI region which she attributed to her work.  He

recommended that she be evaluated by Orthopedics rather than therapy.  On May

24, 2006, she reported that she was not pleased with her visit to Orthopedics and

requested a different referral and additional physical therapy.  On July 3, 2006,

Clark reported that her lumbar pain had resolved and she  wanted to return to work

full time.  She was released to work without restrictions on July 10, 2006.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employee/employer/carrier relationship existed on February 13,

2006 and at all other relevant times.
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3. Respondent’s objection to claimant’s non-medical evidence forwarded

to the Commission on July 22, 2006, accompanying her medical

evidence marked as Exhibit 1 is sustained.

4. Claimant has failed to establish by a preponderance of the evidence

that she suffered a compensable injury while performing employment

services.

 DISCUSSION

The claimant contends that she sustained a compensable injury to her lower

back within the course and scope of her employment with respondent employer.

The respondents contend that the claimant did not sustain a compensable

injury within the course and scope of her employment; either by gradual onset or

specific injury; that the medical documentation does not support objective findings

of a compensable injury, nor does it support Claimant’s entitlement to medical

treatment or indemnity benefits associated with a compensable injury.

I. EXCLUSION OF INTERNET EVIDENCE 

The claimant has offered into evidence several pages which she has printed

from the internet regarding medical problems with the sacroiliac joint.  Respondents

have objected to the introduction of the evidence as hearsay. While I recognize that

the rules of evidence are not as strict in administrative proceedings, I agree that the

documents offered constitute hearsay and/or medical evidence which has not been

offered by an expert witness subject to cross-examination or a treating physician of
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the claimant.  Therefore, I find that the evidence should be properly excluded and

not considered in reaching a decision in this case.

II. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accidental

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never
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considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, the evidence offered by claimant that she was hurt while

performing employment services is based on her own testimony.  She admits that

there was no specific incident or incident of trauma.  She speculates that her back

problems were related to the twisting and pulling of the beam required in her job as

a cutter of shoes because she could not think of any other cause.   She claims her

symptoms began two weeks earlier and intensified after working a short time on

February 13, 2006.  However, her testimony is not credible.  Her co-worker, Lori

Dotson testified that the claimant had not complained of any back pain prior to

Monday, February 13, 2006.  She further testified that the claimant immediately

reported back pain upon arrival to work on the Monday morning in question and

attributed her problem to something that happened over the weekend.  Dotson

observed the claimant was in such pain that morning that she was in tears and

unable to work.  Dotson further observed that the claimant had never complained

or exhibited symptoms of back problems prior to Monday, February 13, 2006.  The

doctor’s notes on that Monday morning reflect that the claimant did not report

trauma or a work-related problem; but mentioned instead that the claimant reported

that she had been bike-riding.  The evidence further demonstrates that Clark did not

initially report the incident as work-related and sought medical treatment on her

own.  It was not until four days after she sought medical treatment and two weeks
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after the alleged initial onset of symptoms that she reported the problem as work-

related.  There is simply no evidence offered to corroborate the claimant’s version

of events involving the presence of symptoms, complaints, or pain on the job prior

to Monday, February 13, 2006.  Based on the credible evidence in this case, I find

that the claimant has failed to establish by a preponderance of the evidence that

she was hurt while performing employment services.

 The claimant must also prove that there is a causal connection between the

work-related accident and the injury.  Stevenson v. Tyson Foods, Inc., 70 Ark. App.

265, 19 S.W.3d 36 (2000).  With respect to this proof, the claimant must show that

the “major cause” of the injury is the workplace.  When making this determination,

the claimant does not receive the benefit of the doubt.  Ark. Code Ann. § 11-9-

704(c)(4)(Supp. 1995); Glencorp Polymer Products v. Landers, 36 Ark. App. 190,

820 S.W.2d 475 (1991).  A claim for workers’ compensation benefits must be based

on proof.  Speculation and conjecture, even if plausible, cannot take the place of

proof.  Arkansas Department of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d

692 (1991).

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

______________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


