
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F701097

LUZ MARIA CARDENAS, EMPLOYEE CLAIMANT

BETTY FURR, INDIVIDUALLY, and d/b/a
WEST MEMPHIS CLEANERS, 
an UNINSURED EMPLOYER RESPONDENT

OPINION FILED OCTOBER 29, 2007

Hearing before Chief Administrative Law Judge David Greenbaum on October 5,
2007, at Marion, Crittenden County, Arkansas.

Claimant appeared, pro se.

Respondent appeared, pro se.

STATEMENT OF THE CASE

A hearing was conducted October 5, 2007, to determine various issues set

out further below.

A prehearing conference was conducted in this claim on August 1, 2007, and

a Prehearing Order was filed on said date.  Because both parties were

unrepresented, there were no stipulations.  However, Betty Furr, the owner and

operator of West Memphis Cleaners, acknowledged that an incident occurred at her

business on October 26, 2005, when the claimant got her left hand caught in a

machine press, sustaining an injury to said hand.  It is further undisputed that this

claim has been controverted in its entirety.  At the hearing, the parties agreed that

the issues, as well as their respective contentions were properly set out in the

August 1, 2007, Prehearing Order.  A copy of the Prehearing Order was introduced

as  “Commission’s Exhibit 1" without objection.
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By agreement of the parties, the following  issues were presented for

determination:

1) Whether the employee/employer relationship existed on October 26, 2005.

2) Whether the respondent had the requisite number of employees on October
26, 2005, to require workers’ compensation coverage.

3) Compensability.

4) Applicable benefits, if compensability is overcome.

Claimant contended, in summary, that she was an employee of West

Memphis Cleaners at all relevant times, including October 26, 2005; that she

sustained an injury arising out of and during the course of her employment on

October 26, 2005; that she earned approximately $150.00 per week; that, as the

result of her compensability injury, she was entitled to temporary total disability

benefits for the period beginning October 27, 2005, and continuing for

approximately eight (8) months; that respondent should be held responsible for all

outstanding medical and related treatment which she stated exceeded $30,000.00;

while reserving additional entitlements, if applicable.

The respondent contended that the claimant was never an employee of West

Memphis Cleaners, maintaining that the claimant was an illegal alien and that they

refused to employ the claimant without a social security card.  Respondent

acknowledged that the claimant was injured on its premises, but asserted that it was

considering hiring the claimant and that the claimant was only being shown and/or

trained to operate the press on which the claimant was injured.  Respondent further
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maintained that because of the way the machine operated, the claimant intentionally

injured herself in order to receive benefits.

At the prehearing conference, Betty Furr alleged that she was a partner with

Bob Stewart during October, 2005, and that she had since purchased the business

from Mr. Stewart which was the reason Bob Stewart, individually, was listed in the

Prehearing Order as a party-respondent.  However, at the hearing, Betty Furr

testified, under oath, that she purchased the business from Bob Stewart in 1991

and was still making payments on the purchase.  It is unclear whether the claimant

was a sole proprietor or a partner in a family owned business known as West

Memphis Cleaners; however, it appears that Bob Stewart is not a partner in the

business.  Accordingly, Bob Stewart, individually, is hereby dismissed as a party-

respondent to the within claim.  (Tr.28-29)

The claimant testified in her own behalf.  Breia Cardenas, claimant’s sister-in-

law, was called as a corroborating witness.  In addition to Betty Furr, Odell Sample

was called as a witness by the respondent.  The substance of Mr. Sample’s

testimony was to corroborate the employer’s contention that because of the way the

press machine was operated, the claimant intentionally hurt herself.  However, as

will be set out further below, Mr. Sample also confirmed that the employer had the

requisite number of employees required to carry workers’ compensation insurance.

The record  is composed solely of the transcript of the October 5, 2007, hearing.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On October 26, 2005, the respondent-employer, Betty Furr, d/b/a West

Memphis Cleaners, had three (3) or more employees working in its business.

3. On October 26, 2005, the claimant was an employee of West Memphis

Cleaners, at which time her average weekly wage was $150.00, entitling her

to a compensation rate of $100.00 per week for both temporary total

disability, as well as permanent partial disability.

4. The claimant has proven, by a preponderance of the credible evidence, that

she sustained an injury arising out of and during the course of her

employment with Betty Furr, d/b/a West Memphis Cleaners, on October 26,

2005, as the result of a specific incident identifiable in time and place of

occurrence.  Specifically, the claimant sustained a significant burn injury to

her left hand.

5. The claimant is entitled to temporary total disability benefits at the rate of

$100.00 per week beginning October 27, 2005, and continuing through April
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17, 2006, at which time the claimant was discharged as having reached

maximum medical improvement.

6. The respondent is responsible for all outstanding hospital, medical, and

related expenses as the result of claimant’s burn injury.  All medical

treatment is to be paid pursuant to the medical fee schedule established by

Commission Rule 099.30 which is part of the Medical Cost Containment

Program.

7. Issues not addressed herein are specifically reserved.

DISCUSSION

This is an extremely easy claim to decide.  It was only made difficult because

of a language barrier involving the claimant and because both parties were

unrepresented.  In addition, the employer has, at all times failed and/or refused to

obtain workers’ compensation coverage for its employees.  I did not find Betty Furr

to be a credible witness.  The employer has been less than truthful in her

communications with this Commission.  At the prehearing conference, the employer

maintained that Bob Stewart, the former owner of West Memphis Cleaners, was a

partner in October, 2005, and that she had since purchased the business from Mr.

Stewart.  However, at the hearing, it was pointed out that the business was

purchased in 1991.  Further, the employer maintained that she was a sole proprietor

and denied having any employees, including the claimant on October 26, 2005,

while asserting that she was only considering hiring the claimant and was training
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the claimant as a prospective employee.  The employer’s course of conduct is

totally inconsistent with any such assertion.  Further, it must be noted that Ms. Furr

reserved the right to call her daughter, Keneshia Furr, as well as Mary Birdo as

witnesses.  Neither were called.  However, Odell Sample, a family friend, was called

as a witness to testify concerning the operation of the machine which caused the

claimant’s injury.  Mr. Sample confirmed that the claimant’s daughter, Keneshia,

also worked in the business.  As will be set out further below, Betty Furr, her

daughter, and the claimant herein constitute three (3) or more employees within the

meaning of the Arkansas workers’ compensation laws which would require the

employer to carry a policy of workers’ compensation insurance.  I am persuaded

that the employer also had additional employees working in the business.

Admittedly, a claimant’s testimony is never considered uncontroverted.  In

fact, the testimony of an interested party is always considered to be controverted.

Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express

v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

I found the claimant’s testimony to be credible.  Again, I found the testimony

of Betty Furr to lack credibility.  

The claimant, Luz Maria Cardenas, testified in her own behalf.  Claimant is

forty (40) years old.  She stated that she was hired by Betty Furr and that she

worked at the West Memphis Cleaners for approximately five (5) to six (6) months
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prior to her accident.  The claimant stated that she averaged $150.00 per week.

She stated that no taxes were paid or withheld.  Although the claimant could not

identify co-workers by name, she stated that the respondent’s daughter (later

identified as Keneshia), a gentleman named Junior who trained her to operate the

presses, a lady named Malu, as well as Betty Furr, a/k/a “Vera,” worked at the

cleaners.  The claimant’s testimony concerning other employees, her description of

the accident, as well as the claimant’s course of medical treatment is set out below:

Q     During the time that you worked there, who else worked at the cleaners?

A     Oh, there was a lady.  Her name is Malu, and another lady that I don’t know her
name.  And there was a guy that used to go there that they called him Junior, and
one of her daughters that used to go sometimes on Saturdays, too.

Q     What did these people – Malu, what function did they have at the cleaners?

A     Helped with the duties, just helping with the clothes.

Q     Taking in the clothes?

A     Yes, they did that, and then they went to work somewhere else in the area.  We
shared the workload between all of us.

Q     Between who?

A     All of them.

Q     Besides you, how many others were at the cleaners?  How many people
worked there?

A     Four or five people and Vera.

Q     And who?

A     Vera.
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Q     Did Ms. Furr work there?

A     Yes.

Q     She’s the owner.  Is she the owner?

A     Yes.

Q     Do you know Bob Stewart?

A     No.

Q     Ms. Furr was there, is that right?

A     Yes.

Q     Her daughter.  Do you know her daughter’s name?

A     No, I forgot it, because there were two daughters that used to go there.

Q     And Junior?

A     It looks like Junior was one of the other lady’s husband, since she didn’t speak
any English.

Q     But did Junior work there or just stay there?

A     He worked there, because when I started working, he was training me.  And
after, when I was able to use the machines, he wasn’t with me anymore.  He would
just go there ever once in a while.

Q     After you were trained, did Junior quit working there?

A     Yes, he quit, and he used to go there ever so often.

Q     I want to know who was working when you were working?

A     When the accident happened?

Q     Yes.

A     There was only Vera, Malu and myself.



-9-

Q     Is Vera – is that Ms. Betty?

A     Yes.

Q     And who else?

A     And Malu.

Q     Is that a male or female?

A     A female.

Q     And yourself.  Three?

A     Yes.

Q     How did you get hurt?

A     That day I arrived early, and I started work doing my normal duties.  Then there
was other workload accumulated, and then Malu got there.  I think Vera had called
her in to come and help us.  The machines weren’t working properly.  You were
supposed to push down with both hands for it to come down, and I told her that that
was what I was used to doing, the work the way I was doing it.  And she said in
order to get the work faster – it’s like a screwdriver somewhere in the machine, so
that I could use only one hand for each machine.  I told her no, because I was used
to using both of my hands on one machine.  I told her it was okay, that I was used
to that, and she stuck the screwdriver in.  And I said well, okay, I’ll leave it like that,
and since I was used to using both of my hands, I pushed it down and I stuck one
of my hands inside by accident, since I was used to using both of my hands.  So I
put both my hands but one was inside.  So when I pushed down with the other one,
my hand was stuck.

Q     Which hand did you get stuck in the machine?

A     Left one.

Q     And what happened to your left hand when you got it stuck in the machine?

A     Oh, it got stuck there.  It was in the – it was really hot in the machine.  I was
real nervous and I didn’t know how to get it out, and then I remembered that I had
to push a push button to get it out.  I remembered and I pushed it and I got it out.
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Q     Where was Ms. Furr when your hand got stuck in the machine?

A     She was doing some papers in the other machines.

Q     Was she in the same room?

A     Yes.

Q     Was there anybody else present?

A     There was Malu also.

Q     What was Malu doing?

A     She was along, with Vera, with some of the machines.

Q     Was the injury you sustained a burn to your hand?

A     Yes.

Q     Where did you go for medical treatment?

A     After it happened, I was real nervous and I went out with Vera and Malu, and
when they seen my hand, they got scared, and Malu went to get a spray to spray
my hand, and Vera gave Malu the keys to her car to take me to the hospital.

Q     Okay.  So, Ms. Furr had Malu take you to the hospital?

A     Yes, and she gave her the keys to her car.

Q     What hospital did you go to?

A     The one in West Memphis.

Q     Were you treated at the hospital?

A     The specialist was there at the time and told her she had suffered a three
degree – that they couldn’t do anything with her, so they just tried to fix her hand
just so she could get to – where they took her to a clinic in West Memphis where
they treat burns.

Q     Okay.  So they took you to a clinic or sent you to a clinic?
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A     Yes, another clinic in West Memphis.  I mixed them up, in Memphis.

Q     Okay.  And who took you to Memphis?

A     In an ambulance from the one in West Memphis.  From West Memphis they
took her in an ambulance to Memphis.

Q     Okay.  So, your employer took you to West Memphis and then an ambulance
took you to Memphis?

A     Yes.

Q     What type of treatment did you receive in Memphis?

A     When the doctor told her what happened, he said it was going to be hard for
her – they were going to try to save her hand; otherwise, they would have to
amputate it.  They told her they would treat her by putting ointment every 15
minutes for all the blood to come out and all that was burned to come out.  The
doctor said that it was getting better and after three – after rubbing it three times,
her hand started bleeding, and the doctor said that either way her hand was not
going to be the same.  They were going to do surgery and they put her – my hand
in some sort of piece of skin so I could wait until the day of the surgery.

Q     Did you have surgery on your hand?

A     When they did surgery on her, they told her they were going to get a – they
would take a piece of her leg and insert it or put it in her hand.

Q     And did they do that?

A     Yes.

Q     So you had some skin grafting?

A     Yes.

Q     Okay.  How many times did you have grafting surgery?

A     Just once.

Q     One time?



-12-

A     Yes.

Q     And then what happened after that?

A     I started going to rehab because I couldn’t move my hand.

Q     When were you released by the Memphis clinic?

A     It was on the 26th of October [sic], about 15 days after the accident.

Q     Did you continue to go back to Memphis?

A     Yes.

Q     When were you finally released?

A     It was from April 27, about six months after.

Q     April 17th of ‘06?  Is this when you were released, this report that you sent in?

A     Yes.

Q     Is that right?

A     Yes.

Q     And were you discharged on April 17th of ‘06?

A     Yes, it was during that time.  (Tr.11-17)

Breia Cardenas was called as a corroborating witness by the claimant.  She

confirmed that the claimant worked at the cleaner for approximately five (5) to six

(6) months prior to the admitted incident.

Betty Furr testified in her own behalf.  Again, I did not find Ms. Furr to be a

credible witness.  Ms. Furr asserted that she was a sole proprietor and the only

person working in the business.  She stated that her oldest daughter only helped
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before the claimant, a/k/a “Lucha,” started helping her in the business.  She

maintained that Mary Birdo, a/k/a “Malu,” just dropped by occasionally and was

never employed.  It is undisputed that Mary Birdo was on the premises and took the

claimant to the hospital after her hand got caught in the press machine.  Ms. Furr

acknowledged that she paid the claimant $5.15 per hour during the period that she

was being trained as an employee while, at the same time, asserting that she did

not have any business records because someone stole her briefcase containing

paperwork  and  checkbooks.  Ms. Furr then acknowledged that what little she paid

the claimant was paid by cash.  Her testimony concerning her records having been

stolen also lacked credibility.  (Tr.29-34)

As previously pointed out, Odell Sample, a friend of the claimant,

corroborated the claimant’s testimony and disputed the testimony of Ms. Furr

concerning the number of respondent-employees.

Ark. Code Ann. §11-9-102(9)(A) defines “employee” as follows:

(9)(A)   “Employee” means any person, including a minor, whether lawfully or
unlawfully employed in the service of an employer under any contract of hire or
apprenticeship, written or oral, expressed or implied, but excluding one whose
employment is causal and not in the course of the trade, business, profession, or
occupation of his or her employer and excluding one who is required to perform
work for a municipality or county or the state or federal government upon having
been convicted of a criminal offense or while incarcerated.

(B)   The term “employee” shall also include a sole proprietor, partner, or member
who devotes full time to the proprietorship, partnership, or limited liability company.
However, any sole proprietor, partner of a partnership, or member of a limited
liability company who desires not to be included in the definition of “employee” may
file for and receive a certification of non-coverage under this chapter from the
Commission.  (Emphasis supplied)
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*****
(E) No election by a sole proprietor, partnership, or limited liability company under
this subdivision (9) shall affect the rights or the coverage under this chapter of any
employees of those sole proprietors, partners, or members.

Ark. Code Ann. §11-9-102(10) defines “employer” as follows:

(10)   “Employer” means any individual, partnership, limited liability company,
association, or corporation carrying on any employment, the receiver or trustee of
the same, or the legal representative of a deceased employer.

Ark. Code Ann. §11-9-102(11) defines “employment” to mean every

employment in the state in which three (3) or more employees are regularly

employed by the same employer in the course of business.

Several issues were presented for determination.  The first issue is whether

the employment relationship existed on October 26, 2005.  Clearly, the employment

relationship existed on and before that date.  Although respondent maintained that

the claimant was an illegal alien, and that they refused to employ the claimant

without a social security card, this assertion is totally without merit and inconsistent

with the record as a whole.  The claimant’s legal status is not relevant.  Whether

lawfully or unlawfully employed, the claimant was clearly performing services and

being compensated by Betty Furr and the West Memphis Cleaners.  Further, as

reflected by the record as a whole, and consistent with the definitions of

“employees,” set out above, the respondent had the requisite number of employees

to require workers’ compensation insurance coverage for its employees.  Although

the employer could have excluded herself, this election did not affect the obligation

to provide coverage for other employees.  Further, sole proprietors and partners are
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counted as employees to form the requisite number required to obtain coverage.

The next issue presented for determination concerned compensability.  

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The  claimant  has  satisfied  each  and  every element necessary to

establish compensability of her claim.  As an affirmative defense, the employer

contends that the claimant intentionally injured herself in order to receive benefits.

I am simply not persuaded by this argument.  The claimant sustained a serious and

unfortunate accident.  Although the claimant may have been negligent in the

operation of the machine, contributory negligence is not a defense to a workers’
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compensation claim.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has sustained her burden of

proof, by a preponderance of the credible evidence of record.  Accordingly, the only

remaining issue concerns claimant’s entitlement to temporary total disability.  The

claimant has sustained a scheduled injury to her left hand.  Under Arkansas law, a

claimant is entitled to temporary total disability as long as the claimant is within their

healing period and has not returned to work.  Wheeler Const. Co. v. Armstrong, 73
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Ark. App. 146, 41 S.W.3d 822 (2001); Farmers Cooperative v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).

At the time of the within hearing, the claimant had not returned to work.  The

only medical introduced reflects that the claimant was released as having reached

maximum medical improvement on April 17, 2006.  Accordingly, I hereby make the

following:

AWARD

Respondent, Betty Furr, Individually, and d/b/a West Memphis Cleaners, is

hereby directed and ordered to pay, to the claimant, temporary total disability

benefits at the rate of $100.00 per week beginning October 27, 2005, and

continuing through April 17, 2006.  

All temporary total disability having accrued, respondent is directed and

ordered to pay same in lump sum and without discount.  

Additionally, respondent is directed and ordered to pay all outstanding

hospital, medical, and related expenses in accordance with the medical fee

schedule established by Commission Rule. 099.30.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


