
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM F602225

JOHN MARTIN BURKLAND,
EMPLOYEE    CLAIMANT

SARA LEE CORPORATION,
EMPLOYER         RESPONDENT

INDEMNITY INSURANCE CO.
OF NORTH AMERICAN;
C/O ESIS, INC.,
INSURANCE CARRIER          RESPONDENT

OPINION FILED OCTOBER 5, 2007,

Pursuant to a hearing conducted October 4, 2007, before Administrative Law Judge Richard B.
Calaway in Hot Springs, Garland County, Arkansas, with

Ms. Farrah Fielder, Attorney at Law, Fort Smith, Arkansas, appearing for the respondents and

Mr. John Martin Burkland, Hot Springs, Arkansas, appearing pro se.

STATEMENT OF THE CASE

This was a hearing to consider the Motion to Dismiss filed on behalf of the respondents.

On February 21, 2006, the claimant suffered admittedly compensable injuries to his right

knee and left ankle during his employment with Sara Lee Corporation.  At the time of the incident,

the claimant was employed as a customer care representative whose duties included driving a

delivery truck over a route through southwest Arkansas and northeast Texas.  His injuries occurred

when his right foot got caught under the brake pedal as he attempted to leave the cab of his truck and

he fell.

The Commission file was opened when a First Report of Injury or Illness was filed by

respondents March 2, 2006, describing the incident.  A Form AR-2 was received by the Commission
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March 7, 2006, stating that the claimant’s average weekly wage was $536.80 and that he received

a first check for compensation dated March 7, 2006, covering February 22 through March 7, 2006.

The file shows that the claimant had telephoned a legal advisor on March 21, 2006. On

March 30, 2006, the Commission received notice from Mr. C. Michael White, Attorney at Law,

North Little Rock, Arkansas, that he represented the claimant in this matter.  On May 5, the

Commission received a similar letter from Ms. E. Diane Graham, Attorney at Law, Fort Smith,

Arkansas, stating that she represented the respondents. 

The claimant’s primary treating physician was orthopedic surgeon Dr. Charles E. Pearce, Jr.,

of Little Rock.  On April 7, 2006, Dr. Pearce performed arthroscopic surgery, a partial medial

meniscectomy and chondroplasty.  On May 16, 2006, after the claimant had completed physical

therapy, Dr. Pearce released him from his care with an impairment rating of 7% to the lower

extremity and noted that he had “left the door open” for the claimant to return at any point, should

the need arise.  On May 9, 2006, the Commission received a Form AR-S from respondents stating

that the claimant had returned to work as of April 19, 2006.

The claimant testified that he had not needed to return to the doctor and had not attempted

to do so.  He also stated that after recovering from surgery he attempted to return to truck driving,

but had to use the foot pedal so often driving through Chicago that he knew he would be unable to

pursue this trade, even with a truck with cruise control.  The claimant also tried opening a restaurant

which did not succeed and put additional financial strain on him.  However, he has not requested

additional benefits of any kind, including indemnity benefits, medical benefits, or vocational

rehabilitation.
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On October 17, 2006, a Closing Report, Form AR-4, was received from respondents stating

that $15,867.99 had been paid in the claim, including benefits for eight weeks of temporary total

disability, eighteen weeks of permanent partial disability, as well as benefits for medical and related

expenses, such as rehabilitation.

For approximately nine months, there was no activity in the file. Then, on July 27, 2007, the

Commission received a second letter from Mr. White asking to be allowed to withdraw from

representation of the claimant.  This request was granted in an Order of the Commission dated

August 13, 2007.  The claimant testified that he was aware of this request by Mr. White and that he

did not register an objection.

On August 23, 2007, a Motion to Dismiss was received by the Commission indicating that

a copy had been served on the claimant by regular mail.  A hearing was scheduled for October 4,

2007, at 11:15 a.m., in Room 200 of the Garland County Courthouse.  A copy of the Notice of

Hearing and the Motion to Dismiss was provided to the claimant by the Commission by certified and

regular mail at his last known address.  

At the hearing, the claimant testified that he has always resided at 2169 Carpenter Dam Road,

Hot Springs, AR 71913, and had received the Notice of Hearing to consider the Motion to Dismiss.

He testified that he has become financially burdened because of the drop in income that has resulted

from his injury.   He stated that he had been a truck driver all of his life, since the age of 16, although

he had also been a police officer for about seven years.  At the time of the hearing, he was 40 years

of age and was working at a local Sonic Drive-In for lower wages.  He emphasized his concern that

he had no trade now, although he thought it was possible that he might be offered a sales position



4

if it opens up with the respondent employer, a job that would involve driving a car, rather than a

large truck.

The claimant’s main issue, obviously, was his ability to make a living at comparable wages.

He was advised that Arkansas Rehabilitative Services might offer him assistance in that regard and,

also, that he could pursue a claim for vocational rehabilitation, or other benefits, under Arkansas

Workers’ Compensation law, if filed in writing with the Commission within the time allowed by the

statute of limitations.

The claimant was advised of his right to an attorney and, further, that he should consult

counsel who is familiar with Arkansas Workers’ Compensation law.  He was also advised that the

file shows a long period with no activity, no claim filed on his behalf, and no request for, or pursuit

of, any additional benefit.  Thus, there does not appear to be any issue currently in dispute at this

time.

The claimant was advised that the statute of limitations allows a claim for additional benefits

to be filed with the Commission within two years from the date of injury or one year from the last

payment of benefits, whichever is longer.  He was also told that he should forthwith consult

appropriate counsel in order to decide if he should file a plan of vocational rehabilitation or ask for

some other benefit before the statute of limitations runs and forever ends his claim.

In short, there continues to be no specific request for any additional benefit in this claim and

the claimant failed to make a formal response or objection to the Motion to Dismiss.  The claimant

was advised that even after the claim is dismissed he may yet file a claim for additional benefits, if

properly filed within the time allowed by the statute of limitations.  He was warned to consult

counsel promptly.  
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Nevertheless, because the claim has become inactive, it appears that the Motion should be,

and it is hereby, granted and this claim is hereby dismissed without prejudice.

IT IS SO ORDERED.

                                                            
    RICHARD B. CALAWAY
    Administrative Law Judge


