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The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 20, 2007, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on June 11, 2007.  The

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of the Prehearing Order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the Prehearing Order or at the start of

the hearing and are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2. The employee-employer-carrier relationship existed

at all relevant times.

3. The claimant was employed by Red Carpet at a wage

rate of $7.00 per hour, and Red Carpet employees

sent to the Domtar shutdown were expected to work

twelve hours per day.

4. The claimant underwent a pre-employment drug test

on October 9, 2006. 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability.

2. Whether the claimant is entitled to temporary

total disability benefits.

3. Whether the claimant is entitled to additional

medical treatment.

4. Average weekly wage.

The record consists of the September 20, 2007, hearing

transcript and the exhibits contained therein.
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1A typographical error on my part in the Prehearing
Order identifies the applicable provision as Ark. Code Ann.
§ 11-9-102(4)(B)(ii).

DISCUSSION

The claimant contends that he sustained a compensable

chemical burn injury while assigned by Red Carpet Employment

Agency to work at the Domtar plant during a shutdown on

October 10, 2006.  The respondents contend that the claim is

not compensable because the claimant refused a drug test on

October 10, 2006.  The respondents deny liability under the

provisions of Ark. Code Ann. §11-9-102(4)(B)(iv).1

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence:  (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place 
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of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

Arkansas Code Annotated § 11-9-102(4)(B) states in

relevant part:

(B) "Compensable injury" does not include:

(iv)(a) Injury where the accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician's orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(c) Every employee is deemed by his or her
performance of services to have impliedly
consented to reasonable and responsible testing by
properly trained medical or law enforcement
personnel for the presence of any of the
aforementioned substances in the employee's body.

(d) An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the alcohol,
illegal drugs, or prescription drugs utilized in
contravention of the physician's orders did not
substantially occasion the injury or accident.

In the present case, I find that the claimant has

established by a preponderance of the evidence all of the

requirements necessary to establish a compensable chemical

burn injury as he contends.  The claimant’s testimony which
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I find credible establishes that the claimant became

employed by Red Carpet Employment Agency on October 9 2006,

and underwent orientation that day. (T. 11)  Mr. Butler’s

testimony establishes that the claimant was one of five Red

Carpet employees sent to work for Gradon, a company

contracted to work a shut-down at the Domtar mill. (T. 70)  

The claimant credibly testified that when he got to the

plant on October 10, 2006, the employees were given locks

and tags so they could lock and tag out machinery they were

working on. (T. 16)  The claimant was assigned to clean out

a tank over six feet tall and fifty-five or sixty feet long. 

(T. 19)  The claimant was wearing a hard hat, a two-piece

suit, rubber boots, rubber gloves, and a small shade

covering his eyes which he obtained from Red Carpet. (T. 19

and 48)

The incident at issue occurred as the claimant was

inside the tank using a “squeezer” to get up soot and

debris. (T. 19)  As the claimant attempted to step over a

two to three foot wide drain in the tank, sulphuric acid

came out of the drain. (T. 20-21)  The claimant recalled the

force knocking him three feet or more in the air before he

hit the floor. (T. 25)
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I find that sulphuric acid unexpectedly spraying out of

the drain in a tank that the claimant was cleaning in the

Domtar plant is a “specific incident” within the meaning of

the Arkansas Workers’ Compensation Law.  I also find that

any injury the claimant has sustained as a result of

chemical burn by contact with sulphuric acid in that

incident arose out of the claimant’s employment since the

claimant was assigned to work cleaning in the tank at the

time the acid came out of the tank drain.

I also find that the claimant’s burn injury is

established by medical evidence supported by objective

findings and that the injury caused internal and external

damage to the claimant’s body.  In this regard, I note that

medical personnel during the claimant’s hospitalization from

October 10-13, 2006, observed and documented external burns

on the claimant’s chest, shoulder and face (C. Exh. 1 p. 10-

11, 104) and internal burns within the claimant’s mouth. (C.

Exh. 1 p. 104)

I also find that the record before me fails to

establish the presence of alcohol, illegal drugs, or

prescription drugs used in contravention of a doctor’s

orders in the claimant’s body, and even if such a presence

were established, the claimant has established by a
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preponderance of the evidence in the record that the injury

and accident were not substantially occasioned by drugs or

alcohol.       

While the evidence does establish that the claimant

refused to provide a sample for testing on October 10, 2006,

I note that the medical record corroborates the claimant’s

testimony that he was administered two doses of morphine for

pain before he refused to cooperate with drug test sample

requests. (C. Exh. 1 p. 5) 

The medical record also corroborates the claimant’s

testimony that he was generally “unstable” during his entire

hospitalization.  In this regard, in addition to the

claimant’s refusal to cooperate with providing a sample for

a drug screen during his admission to the emergency room on

October 10, 2006, he also refused to allow his temperature

to be taken orally on at least three occasions on October

10. (Id. p. 7)  He also refused to provide blood for blood

work on October 12. (Id. p. 107)  

He reported at 5:15 a.m. on October 12 that he felt he

had been poisoned and threatened to go home. (Id. p. 104) 

On October 12 at 11:10 p.m., the claimant was believed to

have smeared toothpaste on his burns. (Id. p. 108)  On

October 13 at approximately 9:40 a.m., the claimant was
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observed to have placed some type of unknown cream on his

burns and refused to tell a nurse what the cream was. (Id.

p. 110)  Earlier on October 13 at 6:10 a.m., the claimant

was observed in his room wearing his street clothes with his

IV’s removed and indicating that he was going home as soon

as a doctor permitted.  After later being taken for a

gastric emptying study at 7:30 a.m. that morning, the

claimant declared himself well and ready to go home before

the study could be completed. (Id. at 110 and 120)

In short, the medical records establish that the

claimant was acting irrationally with regard to various

aspects of medical care between October 10 and 13.  In

addition, there was no testimony from any co-workers or

reports at the hearing indicating that the claimant acted in

any way intoxicated or inappropriately at the Domtar plant. 

I do not find the claimant’s refusal to provide a drug

testing sample at the hospital to be persuasive evidence

that he was in any way intoxicated at Domtar in light of his

other bizarre conduct in the hospital between October 10 and

October 13.

As indicated above, even if the evidence somehow

established a presumption that the claimant’s accident and

injury were substantially occasioned by the use of drugs or
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alcohol, I would also find that the claimant has rebutted

that presumption in light of (1) his testimony that the acid

unexpectedly came out of a tank drain while he and two co-

workers were in the tank and (2) the lack of any evidence in

the record contrary to the claimant’s account of how the

accident occurred.  There is simply no evidence in the

record indicating to me that the accident was the claimant’s

fault or indicating that the claimant could have avoided the

acid or otherwise reduced his injury in any way.

For all of the reasons discussed herein, I therefore

find that the claimant has established by a preponderance of

the evidence that he sustained a compensable burn injury due

to sulphuric acid exposure.

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. 

§ 11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,
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924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).     

In the present case, I find that the medical care

documented in the record provided at Christus St. Michael

Hospital from October 10-13, 2006, was reasonably necessary

for treatment of the claimant’s injuries from sulphuric acid

exposure.

In light of the claimant’s exposure to sulphuric acid

on his face, his hospital complaints of blurred vision, and

his testimony that he still experiences blurred vision, I

find that the ophthalmologic evaluation and treatment by Dr.

Ellison on October 18, 2006, and future ophthalmologic

evaluation are both reasonably necessary for treatment of

the claimant’s sulphuric acid exposure.

Likewise, I find that Dr. Gabbie’s October 20, 2006,

evaluation of the claimant’s burn wounds was reasonably

necessary for the claimant’s injury, and future evaluation

of the claimant’s burns and scars for additional treatment

and possible procedures is reasonably necessary for

treatment of the claimant’s sulphuric acid exposure.

I also find that the claimant has established by a

preponderance of the evidence that an evaluation for

possible internal bleeding due to sulphuric acid ingestion
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is reasonably necessary to treat the claimant’ sulphuric

acid exposure.  In this regard, I am persuaded by the

claimant’s testimony that he has never had internal bleeding

before October 10, 2006, but now continues to have it to

this day. (T. 68)  I am also persuaded by the observation of

burns inside the claimant’s mouth at the hospital and by the

Material Safety Data Sheet in the record indicating both

that ingestion of sulphuric acid can cause internal bleeding

and that the damage may appear days after exposure. (C. Exh.

1 p. 15)

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, Dr. Gabbie indicated on October

20, 2006, that the claimant should remain off work for the

next five days and that the claimant should see Dr. Schmidt

on the fourth day, i.e., October 24, 2006 at 3:45.  In his



12BULLOCK - F611480

report Dr. Gabbie also indicated that the claimant should

continue to change his dressings and that the claimant would

require a surgical opinion to determine whether skin grafts

will be required for his deep chest burns. (C. Exh. 1 p.

128)  The claimant credibly testified that he was not able

to see Dr. Schmidt, was not able to return to Dr. Gabbie

because the insurance company refused to pay for it, and

that he could not pay for follow-up himself. (T. 36-37)

Since the claimant has not yet been released to work

and has not yet been provided the reasonably necessary

evaluation to determine whether skin grafting or other

procedures will be required, I find that the claimant has

established by a preponderance of the evidence that he

remained within his healing period and totally incapacitated

from work through the date of the September 20, 2007,

hearing and continuing to a date yet to be determined.

However, the claimant testified that he is not current

on his child support obligations after his injury.  I

therefore find that the claimant’s weekly compensation

benefits shall be subject to a withholding of up to 25% to

satisfy the claimant’s child support arrearage pursuant to

Ark. Code Ann. § 11-9-110(d)(1).
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The parties have been unable to agree upon the

appropriate average weekly wage.  The parties have

stipulated that the claimant was to be paid $7.00 per hour

and was expected to work 12 hours per day.  In addition,

temporary employees in a shutdown are expected to work every

day (i.e., seven days per week if the job lasts at least

seven days) until their job ends. (T. 73)  

Mr. Butler testified that Gradon, Red Carpet’s client,

did not tell Red Carpet how long Gradon’s portion of the

shutdown would last, but Gradon did indicate that they

needed temporary help for a few days. (T. 70)  By contrast,

the claimant testified that he was told the job would last

three to four months. (T. 13)  The claimant was injured his

first day working in the plant.  Mr. Butler’s testimony

indicates that none of Red Carpet’s employees returned to

work even a second day at the shutdown after the claimant

was injured and were instead paid for their one day’s work.

(T. 75)

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.
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(2) Where the injured employee was working on a piece
basis, the average weekly wage shall be determined by
dividing the earnings of the employee by the number of
hours required to earn the wages during the period not
to exceed fifty-two (52) weeks preceding the week in
which the accident occurred and by multiplying this
hourly wage by the number of hours in a full-time
workweek in the employment.

(b) Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the
overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of
hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission may
determine the average weekly wage by a method that is
just and fair to all parties concerned.

Where the contract of hire provides for part-time

employment, an injured worker’s average weekly wages should

be computed on the basis of a normal part-time week plus any

overtime actually worked.  Ryan v. NAPA, 266 Ark. 802, 586

S.W.2d 6 (1979).  In order to receive benefits based on a 40

hour week, a claimant must either actually have worked at

least 40 hours per week or be bound by contract to work 40

hours if the work is made available.  Metro Temporaries v.

Boyd, 314 Ark. 479, 863 S.W.2d 316 (1993). 

In Sierra v. Griffin Gin, ___ Ark. App. ___, ___ S.W.3d

___ (October 10, 2007), the Court held that no exceptional
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circumstances exist where a seasonal employee contracted to

work nine weeks per year.  The Court held that the

claimant’s average weekly wage should be based on the wages

contracted for over nine weeks, and the average weekly wage

should not be calculated by dividing nine weeks of

contracted wages by 52 weeks.

In William Hogeland v. Rimcor, Full Works’ Compensation

Commission, Opinion filed June 15, 1990 (D817316), the 

Commission unanimously found that, where the claimant’s

contract of hire was for $7.00 per hour, twelve hours per

day, seven days per week, whenever work was available, the

claimant’s average weekly wage should be based on a seven

day work week even though the respondents presented evidence

that the current period of work would only have lasted three

days with or without an injury.    

In light of the Commission’s reasoning in Hogeland, I

find that exceptional circumstances are not present in this

case, and I find that the claimant’s average weekly wage

should be based on the $7.00 per hour, 12 hours per day,

seven days per week that he was expected to work until his

services would no longer be needed. 

My understanding of wage law, consistent with the

claimant’s testimony, is that employees are entitled to be
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paid time and a half after 40 hours. (T. 15 - 16) 

Therefore, by my calculation the claimant was contracted to

earn $742 per week for as long as the work was available:

($7 x 7 x 12) + (3.50 x (84 - 40)) = $742.

The claimant’s average weekly wage therefore entitles

the claimant to the maximum compensation rates in effect for

2006:  $488 per week for temporary total disability and $366

per week for permanent partial disability. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2. The employee-employer-carrier relationship existed

at all relevant times.

3. The claimant was employed by Red Carpet at a wage

rate of $7.00 per hour, and Red Carpet employees

sent to the Domtar shutdown were expected to work

twelve hours per day.

4. The claimant underwent a pre-employment drug test

on October 9, 2006.

5. The claimant has established by a preponderance of

the evidence that he sustained a compensable

injury on October 10, 2006.
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6. The medical care documented in the record provided

at Christus St. Michael Hospital from October 10-

13, 2006, was reasonably necessary for treatment

of the claimant’s injuries from sulphuric acid

exposure.

7. The ophthalmologic evaluation and treatment by Dr.

Ellison on October 18, 2006, and future

ophthalmologic evaluation are both reasonably

necessary for treatment of the claimant’s

sulphuric acid exposure.

8. Dr. Gabbie’s October 20, 2006, evaluation of the

claimant’s burn wounds was reasonably necessary

for the claimant’s injury, and future evaluation

of the claimant’s burns and scars for additional

treatment and possible procedures is reasonably

necessary for treatment of the claimant’s

sulphuric acid exposure.

9. The claimant has established by a preponderance of

the evidence that an evaluation for possible

internal bleeding due to sulphuric acid ingestion

is reasonably necessary to treat the claimant’

sulphuric acid exposure.
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10. The claimant has established by a preponderance of

the evidence that he is entitled to temporary

total disability compensation from October 11,

2006, through the date of the September 20, 2007,

hearing and continuing to a date yet to be

determined.  These weekly compensation benefits

shall be subject to a withholding of up to 25% to

satisfy the claimant’s child support arrearage.

11. The claimant’s average weekly wage under the

contract of hire in force at the time of his

injury entitles the claimant to benefits at the

maximum compensation rates in effect for 2006:

$488 per week for temporary total disability and

$366 per week for permanent partial disability.

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  All

accrued sums shall be paid in a lump sum without discount

and this award shall earn interest at the legal rate until

paid, pursuant to A.C.A. §11-9-809, and Couch v. First State

Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983
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S.W.2d 126 (1998); reversed on other grounds 336 Ark. 515,

988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


