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DUSTIN BROWN CLAIMANT
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OPINION FILED MARCH 8, 2007 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by WILLIAM WHARTON, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 12,

2006, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on August 23,

2006.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and  resolved

at the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.  

The following stipulations were offered by the parties and are

hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 14, 2005,  the relationship of employee-self

insured employer-TPA existed between the parties.
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3. The appropriate weekly compensation benefits are $326.00

for total disability and $245.00 for permanent partial

disability.

4. On March 14, 2005, the claimant sustained a compensable

injury to his back.

5. There is no dispute, at present, over the payment of

medical expenses or temporary disability benefits.

6. The claimant’s healing period ended May 11, 2006.

7. The respondents have accepted liability for permanent

partial disability of 9% to the body as a whole for

permanent impairment.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of functional or wage loss disability.

2. Appropriate attorney’s fee.

In regard to these issues, the claimant contends:

a.  The claimant contends that because of the affects of
his compensable injury that he is no longer able to
perform his former job and is not capable of obtaining
other employment that pays as much as he was earning at
the time of his injury.  The claimant contends that he is
entitled to wage loss disability greatly in excess of his
impairment rating.

b.   The claimant contends that his attorney is entitled
to an appropriate attorney’s fee.

In regard to these issues, the respondents contend:

“Respondents contend claimant is not totally and
permanently disabled.  A Functional Capacity Evaluation
May 9, 2006, indicated claimant should return to work in
the light physical demand level.  An offer of
rehabilitation or job placement assistance was extended
May 17,2006.  Respondents have not received a response to
this offer.”
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 DISCUSSION

The sole issue presented for resolution, at the present time,

is the claimant’s entitlement to permanent disability benefits for

permanent functional disability or loss of wage earning capacity.

The claimant’s entitlement to such benefits is controlled by the

provisions of Ark. Code Ann. §11-9-522.  The burden rests upon the

claimant to prove the existence and extent of any permanent

functional disability or loss of wage earning capacity.  

The respondents admit that the claimant sustained a

compensable injury to his low back, in the form of a lumbar disc

herniation.  This injury resulted in surgery that consisted of a

laminectomy and instrument supported fusion at L5-S1.  As a result

of the compensable injury and required corrective surgery, the

claimant was assigned a permanent physical impairment of 9 percent

to the body as a whole. The respondents have conceded liability for

permanent partial disability benefits attributable to this

permanent physical impairment.

Clearly, the injury and the resulting corrective surgery,

which involved a fusion and the surgical implantation of

“hardware”, has adversely affected the normal functioning of the

claimant’s lumbar spine. This would include both a loss of strength

and mobility. It would also result in some degree of chronic pain

or discomfort.

A Functional Capacity Evaluation was performed on the claimant

in an attempt to accurately ascertain his physical limits.

Although the examiner felt that the claimant did not completely
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demonstrate full effort and displayed minor inconsistencies during

testing, he determined that the testing was over all valid. The

examiner further opined that the minimal lack of maximal effort and

the minor inconsistencies were not indicative of intentional

conduct on the part of the claimant, but were simply due to the

claimant’s misconception of his own limitations. Dr. Blankenship

also concurred that these minor inconsistencies were not the result

of any conscious act on the part of the claimant and that the

limitations displayed in the Functional Capacity Evaluation were

essentially accurate.  I would further note that the limitations

displayed on the Functional Capacity Evaluation are also closely

similar to those that would be reasonably expected from the type of

injury sustained and the surgical procedure performed.

The Functional Capacity Evaluation indicated that the claimant

was physically able to sit for up to 48 minutes at a time, stand

for up to 29 minutes at a time, and walk for up to 41 minutes at a

time. The claimant could only bend, squat, or twist on an

occasional or infrequent basis.  He could lift and carry up to 28

pounds, but again only on an occasional or infrequent basis. He

could push or pull up to 150 pounds, but again only on an

occasional or infrequent basis. These limitations closely

approximate those generally seen in cases of injuries of the type

experienced by the claimant.

The record reveals that the claimant is relatively young,

being 29 years old. He has a high school degree, but has no

specialized vocational or technical training, except that gained on
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the job. His prior work experience consists of farm work, iron

work, and dump truck driving.  He was employed by the respondent in

the capacity of a dump truck driver for approximately 4½ years

prior to his compensable injury.  He was apparently at least a

satisfactory employee for the respondent, during this period.

The record reveals that the respondent has not provided the

claimant with an employment position within his physical

restrictions and limitation.  The respondent has also failed to

offer the claimant with any program of retraining.  While the

respondent has provided the claimant with re-employment assistance,

no specific employment position has been offered the claimant as a

result of these services.  

In regard to the re-employment assistance, I would note that

the evidence indicates that the claimant has followed through on

the employment positions identified, but has been unable to obtain

any of these positions.  I would also note that the vocational

rehabilitation counselor employed by the respondent has been unable

to identify any suitable position with the respondent. Finally, I

would also note that the respondents’ vocational counselor has

apparently attempted to identify suitable employment positions

based upon the U. S. Department of Labor’s Dictionary of

Occupational Titles.  This publication attempts to identify the

physical requirements of various particular categories of

employment.  Unfortunately, the U. S. Department of Labor’s opinion

of the physical activities required for these positions identified

in this publication, often differs substantially from the physical
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activities required by the employer in an actual “real life”

position.

After consideration of all the evidence presented, it is my

opinion that the claimant has not proven that his compensable

injury has rendered him totally disabled from performing any form

of regular gainful employment.  It is my opinion that there remains

available to the claimant a significant number of potential

employments, within the area of his residence that would fall

within his physical and mental limitations.  The majority of these

positions would lie in the clerical and sales area, but would also

include some light factory, light delivery,  and bench type work.

The claimant’s young age, high school education, and level of

mental functioning (displayed at the hearing) would not only

adequately qualify him for these positions, but would make him an

attractive applicant.

However, it is my further opinion that the claimant has proven

by the greater weight of the credible evidence that he has

sustained some permanent functional disability or loss of wage

earning capacity as a result of the permanent effects of his

compensable lumbar injury. He is now excluded from the types of

employment he performed prior to his compensable injury (i.e. heavy

truck driving, iron work, and farm work).  His physical limitations

would also prevent him from engaging in any heavy manual labor or

heavy factory positions.  The potential employment positions that

do remain available to the claimant would likely pay substantially

less than the employment position the claimant held at the time of
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his compensable injury and the various other possible employment

positions which he had previously performed.

  It is my finding that the permanent functional disability or

loss of wage earning capacity, which the claimant has experienced

as the result of the  effects of his compensable injury, is in the

amount of 16 percent to the body as a whole.  Therefore, the

claimant is entitled to permanent partial disability benefits in

the amount of 25 percent to the body as a whole.  This would

include permanent partial disability for permanent physical

impairment in the amount of 9 percent to the body as a whole (which

has previously been admitted by the respondent) and an additional

16 percent permanent partial disability for permanent functional

disability or loss of wage earning capacity.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 14, 2005, the relationship of employee-self

insured employer-third party administrator existed between the

parties.

3.  On March 14, 2005, the claimant earned wages sufficient to

entitle him to weekly compensation benefits of $326.00 for total

disability and $345.00 for permanent partial disability.

4.  On March 14, 2005, the claimant sustained a compensable

injury to his back or lumbar spine.
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5.  There is no dispute, at the present time, over the payment

of medical expenses or temporary disability benefits.  All such

benefits have or are being paid. 

6.  The claimant’s healing period from the effects of his

compensable injury ended on May 11, 2006.

7.  The claimant has sustained a permanent partial disability

of 25 percent to the body as a whole, as the result of the effects

of his compensable low back injury.  This includes permanent

partial disability for permanent physical impairment in the amount

of 9 percent to the body as a whole and permanent partial

disability for permanent functional disability for loss of wage

earning capacity in the amount of 16 percent to the body as a

whole.

8. The respondents have controverted the claimant’s

entitlement to any permanent partial disability benefits in excess

of 9 percent to the body as a whole.

9.  A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on all permanent partial

disability benefits herein awarded that are in excess of 9 percent

to the body as a whole.

ORDER

The respondents shall pay to the claimant permanent partial

disability benefits for a permanent partial disability of 25

percent to the body as a whole and are entitled to credit for all

such benefits previously paid.
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The respondents remain liable for all reasonably necessary

medical services required by the claimant for his compensable

injury of March 14, 2005.

The respondents shall pay to the claimant’s attorney, the

maximum statutory attorney’s fee on the controverted permanent

partial disability benefits herein awarded, in the amount of 16

percent to the body as a whole.  One-half of this attorney’s fee is

the obligation of the respondents in addition to such benefits.

The remaining one-half of this attorney’s fee is to be withheld by

the respondents from such benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                                        MICHAEL L. ELLIG
                                      ADMINISTRATIVE LAW JUDGE
                                         


