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STATEMENT OF THE CASE

On September 11, 2007, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on June 11, 2007.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission’s Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the Order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The October 16, 2002 Administrative Law Judge, July 23 2003 Full

Commission and May 26, 2004 Arkansas Court of Appeals decisions are

binding on this preceding under the law of the case doctrine.

3. Claimant sustained a compensable back injury that was accepted as

compensable with appropriate temporary total disability, and a ten percent

(10%) permanent partial disability rating paid.  Claimant’s average weekly

wage would entitle him to temporary total disability benefits of $375.00 and

permanent partial disability benefits of $281.00.

4. Claimant was awarded a forty percent (40%) wage-loss disability that was

ultimately determined to be the responsibility of the employer and the carrier.

An offset with respect to a disability policy provided by the employer applies.

Issues

At the hearing, the parties discussed the issues set forth in Commission’s Exhibit

1.  Claimant amended the wording of the first issue, and reserved any issues related to any

compensable consequences concerning his digestive tract resulting from his medication

and any out-of-pocket expenses he had after July 2005, resulting in the following being

litigated:

1. Whether Claimant is entitled to reasonable and necessary medical treatment

in the form of treatment by Dr. Randal Bowlin.

2. Whether Claimant is entitled to reasonable and necessary medical treatment

in the form of mileage and prescriptions since December 16, 2002.

3. Whether Claimant is entitled to reasonable and necessary medical treatment

in the form of a referral to a pain management specialist.
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4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

At the hearing, the parties discussed the contentions set forth in Commission’s

Exhibit 1.  The contentions read:

Claimant:

1. Claimant contends that Dr. Randal Bowlin is an authorized treating physician.

2. Claimant contends that Respondents have controverted all reasonable and

necessary medical treatment of Dr. Bowlin, including mileage and

prescriptions since the date of December 16, 2002, which was Claimant’s

last visit to Dr. Ketcham.

3. Claimant contends that he is entitled to reimbursement of mileage.

4. Claimant contends that he is entitled to payment of out-of-pocket treatment

and prescriptions by Dr. Bowlin.

5. Claimant’s is entitled to a fee on this denial, and Claimant’s attorney waives

Claimant’s portion of the attorney’s fee.

6. Claimant contends that he is entitled to a referral from Dr. Bowlin to a pain

management specialist.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Dr. Bowlin is in Claimant’s chain of referral, and is an authorized treating

physician.

4. Claimant has proven by a preponderance of the evidence that Dr. Bowlin’s

treatment of him is reasonable and necessary.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to payment for prescriptions from Dr. Bowlin after December 16, 2002 for

Duragesic, Neurontin, Paxil and their generic equivalents.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to payment for any prescriptions other than those set forth above.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to payment for mileage for visits to Dr. Bowlin after December 16, 2002 and

for trips to the pharmacy for prescriptions found above to be reasonable and

necessary.

8. Claimant has not proven by a preponderance of the evidence that he is

entitled to payment for any mileage other than that described above.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to a referral to another pain management specialist.

10. Claimant has proven by a preponderance of the evidence that he is entitled

to an attorney’s fee.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  In addition to the prehearing order,

the exhibits admitted into evidence in this case consist of the following: Claimant’s Exhibit

1, medical records consisting of one index page and 33 separately numbered pages

thereafter; Claimant’s Exhibit 2, the October 16, 2002 opinion of the previous

administrative law judge, consisting of one title page and 14 separately numbered pages

thereafter; Claimant’s Exhibit 3, the July 23, 2003 opinion of the Full Commission dated

July 23, 2003, consisting of one title page and ten separately numbered pages thereafter;

Claimant’s Exhibit 4, the May 26, 2004 opinion and June 15, 2004 mandate of the

Arkansas Court of Appeals, consisting of one title page and ten separately numbered

pages thereafter; Claimant’s Exhibit 5, pharmacy records for Claimant, consisting of one

title page and 35 separately numbered pages thereafter; Claimant’s Exhibit 6, records

concerning mileage and reimbursement of Claimant, consisting of one title page and 18

separately numbered pages thereafter; and Joint Exhibit 1, the transcript of the August 20,

2007 deposition of Dr. Barry Baskin, consisting of 55 pages of testimony and exhibits.

Testimony-Hearing

Gerald Andrew Boyer.  Claimant testified that he is 63 years old and a high school

graduate who attended three years of college.  He was widowed within the last year and

does not owe any child support.  He worked for an insurance company that was purchased

by Respondent Safeco and which insured industrial commercial equipment such as boilers.

Claimant was employed as a boiler and machinery inspector.  In April 1999 Claimant was
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inspecting a boiler located in a room that contained a lot of other equipment.  While he was

on his hands and knees making his inspection he thought he had pulled a hamstring.  It

was later determined that he had herniated or ruptured a disc in his back.  Claimant had

injured his back before and had undergone two surgeries, in 1974 and 1980.  But at the

time of the injury that is the subject of the claim, he was getting along fine and not on any

medication for his back.  After the injury, he had pain in the back of his left leg and in the

shin area of that leg.  Also, the three small toes on his left foot were numb.  He has

continued to suffer these problems.  He stated that while he underwent surgery from Dr.

Schlesinger on June 2, 1999, he has not healed and continues to have these problems.

Claimant has undergone steroid injections as well.  Dr. Schlesinger released him in

January 2007 with a ten percent (10%) impairment rating.

Claimant stated that Dr. Schlesinger also referred him to Dr. Ketcham for pain

management.  He prescribed Neurontin, Amitriptyline and Duragesic patches, among other

things.  Claimant testified that he was able to get some relief, but could not return to work,

where his job required him to drive up to 70,000 miles per year.  His treatment with Dr.

Ketcham ended because the doctor left the state without warning.  While at first Claimant

went to some visiting doctors hired to fill in the gap that Dr. Ketcham had left, he ultimately

went back to Dr. Randal Bowlin, whom he described as his family doctor and “my doctor

that I go to for headaches . . . .”  He denied going to Ketcham and Bowlin at the same time

for the same condition.

According to Claimant, “Dr. Bowlin, basically, continued what Dr. Ketcham was

doing.”  He replaced the Amitriptyline with either Paxil or Prozac–which although an anti-

depressant helped with pain also.  He continued the Neurontin, which the doctor stated
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would help to calm the nerves in Claimant’s back.  However, while Claimant was not sure

if it had that effect, he did state that it helped him.  He stated that the Duragesic patches

help with the pain, but that he  does not like it because it is an opiate and wishes he could

be weaned off of it.

Claimant stated that while Respondents paid his treatment with Dr. Ketcham, he has

paid for his treatment by Dr. Bowlin, including the prescriptions he has given, with his

private insurance, with the co-pays coming out of his own pocket.  In reviewing Claimant’s

Exhibit 5, he identified the printout as coming from his pharmacy.  He stated that not

everything on the printout relates to his back–that he has circled or bracketed the relevant

prescriptions.  Claimant testified that sometimes he was prescribed generics because he

could more easily afford them.  He admitted that his record-keeping concerning his

prescriptions has not always been good.

In reviewing Claimant’s Exhibit 6, his mileage records, he stated that Medicine

Shoppe is a pharmacy and that Letitia McMasters is a physical therapist.  Despite records

in this exhibit indicating that he had been reimbursed from some mileage, he testified that

he simply was not sure what, if any, that he had been reimbursed.

As for his current condition, Claimant testified that he has “days that I don’t like to

get out of bed, and there are days I feel good.”  He stated that while he was attending

physical therapy, he felt better.  But he developed a condition unrelated to his

compensable condition that prevented him from using an exercise pool.

When questioned by Respondents, Claimant stated that it was his belief that after

Dr. Schlesinger operated on him, he referred him to Dr. Ketcham for pain management.

Ketcham followed Claimant from the time of his referral until he left the state in 2003 and



Boyer - Claim No. E904952 8

was his primary physician with regard to his back.  Claimant had other physicians for his

other conditions.  Even after Ketcham’s treatment, he never felt as good as he did prior to

the 1999 accident.  While Dr. Ketcham was seeing Claimant for pain management, he was

the one addressing any pain management medications that were prescribed.  While he

may have seen Dr. Bowlin for other issues, he did not receive pain medicine from him at

that time.

However, Claimant had difficulty explaining why Exhibit 5 shows him receiving

medications from both Drs. Ketcham and Bowlin at around the same time.  At first, he

testified that it would be because he had first gotten the prescription from Dr. Bowlin.

Later, he admitted that he did not know that this had occurred.  He denied taking the same

medication from both doctors at the same time.  Claimant stated that his colon was

removed in October of 2001 or 2002 and he took pain medication for that as well from Dr.

Landberg.

Claimant admitted at first that he made a mistake in circling or bracketing

prescriptions for Allegra on Exhibit 5.  Later, he explained its inclusion by stating that it was

prescribed to help him combat an allergic reaction to another medication–perhaps

Omeprazole.  He stated at one point that he took Vioxx for his arthritis even before going

to Dr. Schlesinger, and at another time that he did not take it prior to his 1999 injury.

After seeing interim physicians after Dr. Ketcham left the state in May 2003,

Claimant started seeing Dr. Bowlin in June or July 2003.  Claimant stated that an earlier

hearing resolved the issue of whether Claimant’s expenses in going to Dr. Bowlin would

be covered by Respondents.  He stated that he “went back to Dr. Bowlin to get a referral

to a pain management doctor because I was having to pay for it.  And I couldn’t go to a
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pain management doctor without a referral from my primary care doctor.”  Claimant further

stated that he requested from Safeco a list of approved doctors and never received a reply.

When questioned by me, Claimant confirmed that on his Exhibit 5, the bracketed

entries denote those medications that relate to his compensable back injury.

Testimony-Deposition

Dr. Barry Baskin, M.D.  Dr. Baskin was deposed on August 20, 2007.  As noted

above, the transcript of his deposition was admitted as Joint Exhibit 1.  Under questioning

from Respondents, Dr. Baskin testified that he is a physical medicine and rehabilitation

doctor.  He described his practice as that of a physiatrist, “[s]ort of a cross between an

orthopedist and a neurologist . . . .”  The doctor stated that he performed an independent

medical evaluation on Claimant on November 29, 2006.  As part of the IME, he reviewed

over 150 pages of Claimant’s medical records.  These included records of his condition

going back as far as 1974.  Respondents asked him to address the following questions:

What were Claimant’s current diagnosis and prognosis?  What future medical treatment

would be required for him to reach maximum medical improvement?  Did Dr. Baskin feel

that Claimant had already reached MMI?  If he has already reached MMI, what should his

impairment rating be for his current condition?  Dr. Baskin testified that he addressed these

in his written report, which is part of the Joint Exhibit.

He stated that he conducted a neurologic and neuromuscular examination of

Claimant.  Dr. Baskin testified that Claimant reported his back and leg pain to be 6/10

during the day and 8/10 at night.  But his vital signs–a pulse of 64, blood pressure of

130/76 and respiration of 16–“certainly are not suggestive of somebody who is in severe

pain.”  But he also stated that this may be explained by Claimant’s pain medication.  While
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he likes patients to present to him without taking their pain medication, he stated that it

might cause withdrawal for a longtime user of Duragesic to simply not take it.  Dr. Baskin

noted no atrophy of Claimant’s lower extremities, which showed that it was “a little less

likely” that he was suffering from impingement.  His motor function in the muscles of his

upper and lower extremities was 5/5.  He also noted that Claimant “had an exaggerated

pain response with moaning and grimacing with straight leg raising and passive trunk

rotation less than 15 degrees at each hip.”  Dr. Baskin stated that any such pain did not

come from the back injury itself.  Other than the passive hip rotation, the musculoskeletal

examination was unremarkable and was not consistent with radiculopathy in that the

results were symmetrical.  Claimant did not walk with a limp.  Baskin stated that “this was

a fairly normal exam.”

Claimant listed to Dr. Baskin that his chief complaints involved the right buttock, low

back, left hamstring, numbness in the toes of the left foot, and occasional tingling in the left

leg.  But Baskin did not find any reproduction of the pain in these particular areas based

on his physical exam.  He reviewed MRIs showing the surgeries Claimant had undergone

at the L4-5 level.  But based on films taken before and after Dr. Schlesinger’s surgery, Dr.

Baskin did not find “a big change as far as the amount of scar tissue that was present.”

While he did not note changes to the areas of the legs that constitute that dermatome of

L4-5, he stated that loss of muscle mass does not always occur as a result of an

impingement.

Dr. Baskin testified that it was his opinion that Claimant had already reached MMI.

He stated that Claimant had epidural scar tissue before and after the April 17, 1999

surgery, along with multiple level degenerative disc changes in his lumbar spine.  He did
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not think further surgery was advisable to remove the scar tissue.  But he opined that it was

good that Claimant had been instructed in therapy so that he could be placed on a fairly

rigorous home exercise program.  Claimant could also benefit from pool therapy, but he

could not go to a public pool because of his colostomy.

Dr. Baskin also stated that he “would look very aggressively at changing [Claimant’s]

medications.”  He stated that it was not good for Claimant to be on narcotics long-term.

He felt that Duragesic was not a good drug for chronic pain.  Baskin also opined that the

Neurontin dose given Claimant was “a little excessive.”  He stated that Claimant should be

seen every three months for routine follow-up if he chose medical management as the way

to deal with his condition.

It was Dr. Baskin’s opinion that at this point, Claimant did not need a referral to

another specific pain management physician but could be monitored by a good primary

care physician over the next years.  He stated based this opinion on his review of

Claimant’s care history and his knowledge of Drs. Ketcham and Bowlin, who he stated was

“a good doctor.”  He reiterated his IME findings that Claimant had a fairly normal

neurological examination and little in the way of objective findings, with the exception of the

abnormal MRI showing scar tissue at the site of the previous surgery and the degenerative

changes in the lumbar spine.  No objective findings were revealed by Baskin’s physical

examination.  He added that even if Claimant were to undergo an EMG or a nerve

conduction study that showed radiculopathy at L4-5, it was his opinion that nothing could

be done about it other than pain management, exercise, and maintaining good physical

fitness.  Baskin did not recommend any additional studies or tests.  He stated that his
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testimony and opinions were to a reasonable degree of medical certainty, based on his

examination of Claimant and review of his medical records.

When questioned by Claimant, Dr. Baskin was asked to evaluate the following letter

from Dr. Bowlin dated April 14, 2006:

To Whom It May Concern:

Darrell Boyer is a patient of mine for a number of years.  I saw him in April
1999.  A subsequent MRI revealed herniation and nerve impingement in his
lower back.  He was sent to Dr. Scott Schlesinger who did surgery on Mr.
Boyer on June 2, 1999.  The patient did not achieve the desired effect, and
he was referred to Dr. Jeffrey Ketcham for pain management.  Dr. Ketcham
prescribed medications for Mr. Boyer until March 2003.  Shortly after that
time, Mr. Boyer returned to me for medical management of his pain.  I have
continued with the treatment prescribed by Dr. Ketcham, and I do feel that
this treatment is medically necessary.  I would also recommend that Mr.
Boyer be followed by a pain management physician for more complete and
thorough evaluation and treatment of his pain by someone who specializes
in that field.

Dr. Baskin stated that he read Dr. Bowlin’s letter to indicate that he did not want to be in

charge of prescribing narcotics to Claimant.  He stated that a lot of doctors have become

uncomfortable with prescribing narcotics and having patients with such needs, for fear of

running afoul of the Arkansas Medical Board.

Dr. Baskin opined that if someone, such as Claimant was on 50 micrograms of

Duragesic, that person “would need to be tapered off that medication in a very regimented

pattern, a very regimented way, I should say, in order to prevent narcotic withdrawal.”

While he stated that it would be better for a doctor who deals in pain medications for a

living or more frequently to handle such a situation than a primary care physician who does

not do it very often, Dr. Baskin stated that because of Dr. Bowlin’s large practice he
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probably has had sufficient experience with narcotics, and that along with his training in

pharmacology to get people off narcotics, he could handle the task.

With respect to Duragesic, he stated that while it would not be an unreasonable

choice to deal with chronic pain, he stated that there are better drugs to use that are less

expensive and involve less risk.

Dr. Baskin testified that if Claimant was going to be referred to a pain management

specialist, he himself could handle the task.  As for Dr. Bowlin’s treatment of Claimant, Dr.

Baskin opined that what he reviewed that took place was reasonable and necessary.

Records

Claimant’s Exhibit 1.  Claimant’s medical records admitted into evidence concerning

his treatment from Dr. Bowlin reflect the following:

During January-July 2003, Dr. Bowlin was seeing Claimant primarily for respiratory

problems.  A note from Dr. Lander Smith dated July 30, 2003 reads in pertinent part:

“[Claimant] also has chronic back problems.  Dr. Ketcham has him on Duragesic.  Patient

is waiting for a referral to a new chronic pain specialist and needs a refill on his Duragesic

until Dr. Bowlin returns.”  When Dr. Bowlin saw him on August 5, 2003, he prescribed, inter

alia, Duragesic 50 mcg. and refilled prescriptions for Neurontin and Prozac.  Dr. Bowlin

assessed him on September 5, 2003 has having failed back syndrome.  He saw Claimant

on November 4, 2003 to refill his prescriptions and he prescribed Duragesic then and

began writing it monthly.  On June 1, 2004 the dosage was reduced to 25 mcg. patches

due to the unavailability of 50 mcg. patches.  The prescription dosage returned to 50 mcg.

in November 2004.  Dr. Bowlin called in a Neurontin prescription on April 1, 2005, and
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continued to prescribe Duragesic patches through September 2005.  This exhibit contains

the April 14, 2006 letter from Dr. Bowlin referenced in Dr. Baskin’s deposition.

Claimant’s Exhibit 2.  In his October 16, 2002 opinion, set forth in the exhibit, the

previous administrative law judge made the following findings of fact and conclusions of

law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The stipulations agreed to by the parties and set forth above are
hereby accepted as fact.

3. I find that the claimant sustained a 40% impairment to his earning
capacity in excess of the 10% permanent physical impairment
established by the medical evidence.

4. I find that a preponderance of the evidence fails to establish that any
preexisting disability or impairment combined with the recent
compensable injury to produce the current disability status.

5. I find that a preponderance of the evidence fails to establish that the
respondents are entitled to such a credit.

6. The respondents controverted the claimant’s entitlement to any
permanent disability compensation in excess of the 10% permanent
physical impairment.

Claimant’s Exhibit 3.  On July 23, 2003, the Full Commission issued an opinion, set

forth in the exhibit, that affirmed and adopted the previous ALJ’s opinion with respect to all

of the above findings except for No. 5, which was reversed.

Claimant’s Exhibit 4.  On May 26, 2004, the Arkansas Court of Appeals issued an

opinion, set forth in the exhibit, affirming the decision of the Full Commission.

Claimant’s Exhibit 5.  This exhibit is a compilation of documents related to the

prescriptions Claimant received from 1996 until 2005.  Included are printouts from two
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pharmacies.  Claimant has bracketed certain entries and circled co-pays he had paid on

others on the printout from College Pharmacy.

Claimant’s Exhibit 6.  This exhibit is a compilation of documents related to mileage

Claimant contends he is entitled to reimbursement for in connection with the treatment for

his work-related injury.  The first two pages of the exhibit detail trips he took between April

22, 1999 and March 24, 2003.  However, the exhibit shows that he received two checks

totaling $698.84 for that mileage.  He has also included a printout from College Pharmacy

and a listing of trips he took there.  Much of this paperwork is presented twice in the exhibit.

Joint Exhibit 1.  The independent medical evaluation of Claimant that Dr. Barry

Baskin conducted on November 29, 2006 was made an exhibit to the deposition of Dr.

Baskin.  The IME reads in pertinent part:

IMPRESSION:  Gerald Boyer is a 62 year old gentleman from Conway who
was referred for an independent medical evaluation.  This gentleman had a
work related injury on 4/17/99 when he was crawling on the floor to inspect
a dry cleaner boiler and complained of low back pain.  This was not this
gentleman’s first episode of low back pain and he had actually had low back
pain dating back to when he injured his back in 1974 at the age of 29.  He
had had two previous back surgeries in 1974 and 1980, preceding the 4/17/99
injury.  Mr. Boyer has complained of low back pain.  His imaging studies have
revealed degenerative disc disease in the lumbar spine and epidural scar
[tissue] at the site of his previous surgery at the L4-5 level. He has had
multiple imaging studies, all showing the same findings.  He also has
degenerative disc disease in the cervical spine, as noted by MRI ordered by
Dr. Ketcham.  He has seen a psychologist for help with pain management.
He has remained on chronic Duragesic Patches every 72 hours in addition to
Neurontin and Paxil.  His diagnosis is chronic low back pain status post three
lumbar  surgeries, most recently at the left L4-5 level for decompression of
recurrent disc herniation.  He has epidural fibrosis in the region of the
previous surgery.  He has not, to my knowledge, had EMG or nerve
conduction studies to document whether he had a true radiculopathy.  He
states that he has intermittent pain and tingling in the left leg, although [h]is
pain is worse in the low back and buttock area.  In addition to being asked
what Mr. Boyer’s current diagnosis and prognosis is with regard to his work
injury of 4/17/99, I am asked to address future medical expenses that might
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be necessary for the patient to reach maximum medical improvement.  I am
also asked if I feel Mr. Boyer has already reached maximum medical
improvement.  I am asked further if I feel he has reached maximum medical
improvement to provide an impairment rating that is appropriate for his current
condition.

I believe Mr. Boyer has certainly reached maximum medical improvement.
I think his prognosis for complete resolution of his back pain at this late date
is poor.  I think this gentleman will likely complain of pain for the rest of his
life.  This gentleman does have a fairly normal neurologic examination and
has little in the way of objective findings with the exception of an abnormal
MRI showing some scar tissue around the site of his previous surgery.  This
is not an unusual finding after having three lumbar surgeries.

This gentleman has had a preexisting back condition and it appears he had
a recurrent disc herniation associated with the work injury on 4/17/99.  I do
not believe that any future medical treatment is necessary at this time as the
patient, in my opinion, has reached maximum medical improvement.  This
gentleman’s pain medication is very expensive and, in my opinion, other pain
medications, such as oral Methadone or Oxycodone, would be equally
effective to Duragesic and much less expensive.  The Neurontin and
Paroxetine are probably providing him with some benefit as well.

With regards to an impairment rating, Mr. Boyer would have a 10%
permanent partial impairment rating using the AMA Guidelines Fourth Edition,
page 113, table 75 for a surgically treated disc lesion with residual medically
documented pain and rigidity.  This is under table 75, category IIE in the AMA
Guidelines Fourth Edition.

This concludes my independent medical evaluation on Mr. Gerald Boyer.  Mr.
Boyer realizes that no physician patient relationship was established on the
basis of this one time evaluation.

Any opinions rendered in this independent medical evaluation are done so
within a reasonable degree of medical certainty.

In a new patient history and information sheet dated November 29, 2006 that was

also made an exhibit to Dr. Baskin’s deposition, Claimant listed his family doctor/internist

as Dr. Bowlin and other physicians he has seen as Drs. Ketcham and Schlesinger.
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ADJUDICATION

A. Treatment by Dr. Randal Bowlin

There is no dispute that Dr. Schlesinger referred Claimant to Dr. Ketcham, who

became his authorized treating physician and handled his pain management.  However, Dr.

Ketcham departed the state.  Claimant testified that instead of seeking a referral to another

physician within the MCO or a change of physician from the Commission, Claimant simply

started seeing Dr. Bowlin, who he testified was his private physician, for his pain

management issues.  Respondents have not paid for this treatment, and Claimant is

seeking payment therefor.  Claimant has contended that Dr. Bowlin was an authorized

treating physician, and his attorney argued at the close of the hearing that this is based on

the fact that he had treated Claimant before.  Respondents dispute that Dr. Bowlin is an

authorized treating physician.

Arkansas Code Annotated Section 11-9-508(a) provides that an employer shall

provide for an injured employee such medical treatment as may be necessary in connection

with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,

120 S.W.3d 153 (2003).  But employers are liable only for such treatment and services as

are deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co.,

20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance

of the evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App.

13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333
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(2001).  There must be a causal connection between the maladies for which Claimant is

seeking treatment and the compensable injury.  See Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004); Murphy v. Wal-Mart Stores, Inc., 2003 AWCC 41 (Full

Commission Opinion filed March 4, 2003).

Section 11-9-705(a)(3) provides that an administrative law judge shall determine on

the basis of the record as a whole  whether the party having the burden of proof has met

such burden by a preponderance of the evidence.  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The determination of a witness’ credibility and how much weight to accord to that person’s

testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe the

testimony of the claimant or any other witness, but may accept and translate into findings

of fact only those portions of the testimony that it deems worthy of belief.  Id.

With regard to Respondents’ argument that Dr. Bowlin was not Claimant’s authorized

treating physician for purposes of this claim, Ark. Code Ann. § 11-9-514(b) provides that

treatment by a physician other than the claimant’s authorized treating physician, except for

emergency treatment, shall be at the claimant’s expense.  However, this provision is

inapplicable if the authorized treating physician refers the claimant to another doctor for

examination or treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  The determination of whether treatment was the result of a referral as opposed
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to a change of physician is a question of fact for the Commission.  Dept. of Parks & Tourism

v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).

As found by the previous administrative law judge in his October 16, 2002 opinion,

Claimant’s Exhibit 2, Claimant was first treated for his work-related injury by Dr. Bowlin.  It

was Dr. Bowlin who referred Claimant to Dr. Scott Schlesinger.  Dr. Schlesinger, in turn,

referred Claimant to Dr. Ketcham.  Dr. Bowlin is thus in Claimant’s chain of referral, and is

an authorized treating physician.  See Greenfield v. Conagra Foods, 2006 AWCC 151,

Claim No. F407232 (Full Commission Opinion filed September 8, 2006), aff’d, No. CA06-

1339 (Ark. Ct. App. May 30, 2007)(unpublished); Hall v. Tyson Foods, Inc., 1994 AWCC

196, Claim No. E308051 (Full Commission Opinion filed November 1, 1994).

Dr. Baskin opined that Claimant had reached maximum medical improvement and

needed no further treatment.  But he did agree with Dr. Bowlin that Claimant needed a

physician to prescribe and monitor his pain medication, if Claimant chose that route to cope

with his pain.  “Medical treatments which are required so as to stabilize or maintain an

injured worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin,

8 Ark. App. 200, 649 S.W.2d 845 (1983).  Hence, his treatment by Dr. Bowlin is reasonable

and necessary.

B. Mileage and Prescriptions

Claimant has also contended that he is entitled to payment for all medications

prescribed by Dr. Bowlin.  He is also seeking reimbursement for all mileage he traveled in

connection with his treatment by Dr. Bowlin.  As part of this, he is seeking reimbursement

for mileage in connection with travel to his pharmacies.  Since Dr. Bowlin is an authorized

treating physician, and his treatment was reasonable and necessary, Claimant is entitled
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to the related mileage for visits and for reasonable and necessary prescriptions, discussed

infra.

In addition to the above, Claimant’s contentions in the prehearing order include one

making a generic request for reimbursement of mileage.  As part of that, he has included

as part of his Exhibit 6 two copies of a two-page document detailing mileage he traveled

from April 22, 1999 to March 24, 2003.  According to handwritten calculations on the

document, he is entitled to a total of $1,169.01 for 3771 miles at $.31 per mile.  However,

that exhibit also shows that Respondent Safeco sent two checks totaling $698.84 for some

of this mileage.  In addition, there are listings for visits to providers where there is no

evidence in the record that they were treating Claimant for his work-related injury.  And

there are even listings for visits to Dr. Ketcham in January, February and March 2003, when

Claimant has contended that his last visit to Dr. Ketcham was on December 16, 2002.

Finally, Claimant admitted that he was not sure what mileage reimbursements he has

received.  For me to award any additional mileage from this would require that I engage in

a substantial amount of speculation.  But speculation and conjecture cannot serve as a

substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155

(1979).  Hence, I cannot make any award to Claimant for mileage other than that related

to Dr. Bowlin because Claimant has not met his burden of proof.

As for his prescriptions for which he is seeking payment, he is asking for those

prescriptions by Dr. Bowlin since December 16, 2002.  Claimant testified repeatedly that

with respect to the printout for College Pharmacy that is part of his Exhibit 5, he is

contending that only those bracketed entries concern drugs related to the treatment for his

work-related injury.  The prescriptions from the Medicine Shoppe predate the applicable
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period and will not be considered.  His prescriptions from Dr. Bowlin from Walgreen’s and

Target Pharmacy are within the applicable period.  Drs. Bowlin and Baskin have opined that

Claimant continues to need medication for his pain.  Dr. Baskin stated that the Neurontin

and Paroxetine (Paxil) “are probably providing [Claimant] with some benefit as well.”  Based

upon the foregoing, along with the records in evidence, I find that Claimant is entitled to

payment for prescriptions he received from Dr. Bowlin for Duragesic, Neurontin, Paxil and

any generic equivalent thereof.  However, he has not met his burden with respect to other

prescriptions, such as Allegra.

C. Referral to Pain Management Specialist

Claimant has asserted that because Dr. Ketcham is gone, he should be entitled to

referral to another pain management specialist.  Dr. Barry Baskin, who performed an

independent medical evaluation of Claimant, testified with a reasonable degree of medical

certainty that Claimant did not need a referral to another such specialist.  He opined that

Claimant could be monitored by a good primary care physician over the next years.  He

stated that he based this opinion on his review of Claimant’s care history and his knowledge

of Drs. Ketcham and Bowlin, who he opined was a good physician.  He added that because

of Dr. Bowlin’s large practice he probably has had sufficient experience with narcotics, and

that along with his training in pharmacology to get people off narcotics, he could handle the

task of weaning Claimant off of Duragesic.

When asked to explain Dr. Bowlin’s April 14, 2006 letter stated that Claimant should

be referred to another pain management specialist, Dr. Baskin viewed it as a lack of comfort

on Dr. Bowlin’s part in prescribing narcotics to Claimant.  He testified that many doctors
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have become uncomfortable with prescribing narcotics and having patients with such

needs.

Dr. Baskin is a physical medicine and rehabilitation doctor with extensive experience

in pain management, while Dr. Bowlin is general practitioner.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  I credit Dr. Baskin’s testimony over Dr. Bowlin’s opinion on this matter.  Claimant

has not shown entitlement to another pain management referral.

D. Attorney’s Fee

Respondents have controverted Claimant’s entitlement to the benefits awarded

herein.  Because Claimant’s injury occurred before July 1, 2001, his attorney is entitled to

the maximum statutory attorney’s fee on all benefits awarded herein, one-half of which is

to be paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).   Claimant’s counsel has waived Claimant’s portion of the fee.

CONCLUSION AND AWARD

Respondents is directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).
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Claimant’s attorney is entitled to attorney is entitled to the maximum statutory

attorney’s fee on all benefits awarded herein, one-half of which is to be paid by

Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

Claimant’s counsel has waived Claimant’s portion of the fee.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


