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Hearing before Administrative Law Judge O. Milton Fine II on February 14, 2007, in
Russellville, Pope County, Arkansas.

Claimant pro se.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 14, 2007, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on November 27, 2006.  A Prehearing

Order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the Order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.
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2. The employee/employer/carrier relationship existed at all relevant times,

including on or about April 13, 2006.

3. Claimant earned an average weekly wage sufficient to entitle him to the

maximum rate of $488.00.

Issues

The issues litigated at the hearing were the following:

Claimant:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to reimbursement of medical expenses.

Respondent:

1. Whether Claimant sustained a compensable injury.

Contentions

Claimant.  As modified at the hearing, Claimant’s contentions are:

1.  Claimant sustained a compensable injury on or about April 13, 2006.

2. Claimant is entitled to temporary total disability benefits from April 28,

2006 to the first week of December 1, 2006.

3. Claimant is entitled to reimbursement of all medical expenses

incurred in connection with this claim.

Respondents.  In turn, Respondents contend the following:

1. Claimant did not sustain a compensable injury within the course and

scope of his employment.  Claimant failed and/or refused to timely

report an injury.  Claimant’s claim does not meet the definition of a
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compensable injury within the meaning of the Arkansas Workers’

Compensation Act, including but not limited to lack of any objective

medical findings.  Subsequently, the Claimant was released without

restrictions and failed and/or refused to attend appointments as

scheduled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s request for a continuance, raised at the hearing, is denied.

4. Claimant has failed to prove by a preponderance of the evidence an injury

that is established by medical evidence supported by objective findings.

5. The balance of the issues under this claim are moot.

PRELIMINARY RULING

Motion for Continuance

At the start of the February 14, 2007 hearing, Claimant stated that he was pro se.

However, he also stated that he had contacted the office of attorney Laura McKinnon about
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representing him, but had not heard from her or her office.  He asked that the hearing be

continued in order for him to obtain representation and also to obtain a witness.

Respondents objected to the continuance, noting that the hearing, originally set per the

Prehearing Order (Commission’s Exhibit 1) for December 13, 2006, was continued shortly

before it was to begin.  In addition, Respondents pointed out that Claimant had previously

had counsel, and had at least two months prior to the hearing in order to retain new

counsel.  The motion for continuance was taken under advisement, and the hearing

proceeded.

As shown by my December 11, 2006 letter to the parties, which I have blue-backed

to include in the record, Claimant contacted my office on Friday, December 8, and advised

that his truck had broken down in Tennessee (notably, Claimant at the hearing stated that

the truck had broken down in Oklahoma) and that he would be unable to attend the

December 13 hearing.  The hearing was in fact continued to February 14, 2007 for that

reason.  Moreover, at the November 27, 2006 prehearing conference, as reflected in

Commission’s Exhibit 1, Claimant was advised that he has the right to an attorney, that the

law limits what  fee an attorney may charge for representing a claimant, and that he had

the right to postpone the conference in order to obtain representation.  However, Claimant

elected to represent himself.

Claimant had ample opportunity to seek counsel prior to the hearing.  He had even

elected to proceed without counsel during his prehearing conference over two and one-half

months prior to the hearing.  Lack of diligence is a factor to consider in denying a

continuance request.  Dunaway v. Garland County Fair, ___ Ark. App. ___, ___ S.W.3d

___ (Ark. Ct. App. Dec. 20, 2006); Morris v. Cullipher, 306 Ark.646, 816 S.W.2d 878
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(1991).  As for his stated need to obtain a witness, Claimant never proffered the name of

the witness, what the witness’s testimony was expected to be, or why he had not yet been

able to produce said witness.  No prejudice was thus shown.  In light of the above, good

cause does not, and did not, exist to continue the hearing literally at the last minute.  I find

that Claimant’s motion for a continuance is not well-founded, and is therefore denied.

CASE IN CHIEF

Testimony

Because of Claimant’s pro se status, and without objection from Respondents, I

initiated the questioning of Claimant, and then afforded Respondents the opportunity to

question him.  His testimony was as follows on direct examination:

Claimant testified that his full name is Harold Bruce Bowles.  He is 53 years old.

Currently, Claimant is not employed anywhere.  He went to work for Respondent Navajo

Express, Inc., in February or March of 2006.

  He stated that was injured at 2:00 a.m. on April 13 or 14, 2006, and was working

for Respondent Navajo at the time.  He was “on the clock.”  When he was south of

McAlester, Oklahoma, his truck broke down.  There was oil in the radiator.  Claimant

contacted Respondent Navajo in Denver and told them that he needed a tow truck.  After

30 or 40 minutes, Respondent employer notified him that help was on the way.   Claimant

climbed into the sleeper berth in the truck and lay down.  When he awoke, a young man

was working on the truck.  Ultimately it was determined that a tow truck was needed and

that it would take awhile for the tow truck to arrive.  Claimant returned to the sleeper to get

some sleep.
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According to the Claimant, the tow truck arrived and began to tow his truck.  The tow

truck had an I-beam that was hooked onto the frame of towed truck.  Chains are wrapped

around the I-beam, and the truck being  towed is raised off of the ground and its drive shaft

is disengaged.  While the truck, containing the sleeping Claimant, was being towed down

the highway, the tow chain broke.  When this occurred, according to Claimant, his truck

“slammed down on the ground, threw me in the air, and then hit the back of his tow truck

and it threw me clear up to the gas pedal.”  Claimant’s truck had a double-bunk sleeper,

with one sleeper on the top and one in the back.  He testified that when the chain broke

and the truck fell, he was first thrown into the air and struck the metal plate on the sleeper

berth.  When the towed truck then struck the tow truck, the impact hurled Claimant under

the dashboard, approximately ten to twelve feet.

Claimant testified that following the accident, he was in a daze.  After getting up, he

saw the totaled front end of his truck and the smashed rear end of the tow truck.  The tow

truck driver was talking about the chain breaking.  Claimant stated that he felt that he was

alright.  He testified that based on his experiences as a former firefighter, EMS, and EMT,

he knew he did not have any  broken bones.  Also, he was not bleeding.  Claimant walked

off of the highway.  He stated that because the truck was now going to be towed to Tulsa,

he retrieved his personal items from it and caught a ride to Roland, Oklahoma, where a

friend picked him up.

According to Claimant, for about four or five days after the accident, he was “sore

and stiff.”  However, “it just progressed and got worse and worse until finally, I just had to

go to a doctor.”  He testified that it took about two weeks for his condition to progress from

being simply stiff and sore to hurting.  He could not raise his left arm higher than his
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shoulder; it would lock up.  The thumb and index and middle fingers of his left hand

became numb.  His right hip hurt when moved.  He also stated that he suffered from

severe back pain and “muscle knots,” but that most of this has gone away.

Claimant testified that Dr. Allen Kirkland of Dardanelle examined him and sent him

to have a spinal x-ray performed.  He was prescribed pain medication, an anti-

inflammatory, and a muscle relaxers, but Claimant did not recall the named of the

medications.  Dr. Kirkland suggested that Claimant undergo an MRI.  Claimant also saw

Dr. Bruce Safman and the radiologist who performed the MRI.

As for his employment relationship with Respondent Navajo, Claimant gave

confusing testimony that he worked for Navajo until March 28, 2006, which was over two

weeks before the accident.  He also stated that the truck that was wrecked was owned by

individuals in Pottsville who leased trucks to Navajo.  After the wreck, Claimant went to

work for individuals in Blackwell who also lease to Navajo.  Claimant testified that Navajo

did not pay him; rather, the lessors/owners of the truck(s) did.  He could not recall the

name of the Pottsville individual that owned the wrecked truck.

Claimant testified that he was unable to work from April 28, 2006 until December

1, 2006.

On cross-examination, Claimant could not explain why in his discovery response he

only claimed that he could not work until September 19, 2006.  He stated that he began

driving for a company in December 2006, and was working for that company when he

requested a continuance of the original hearing date.  Claimant admitted that it was at least

three weeks, and may have been one month, after the wreck before he sought medical

treatment.  When presented with some medical bills, Claimant stated that he had not seen
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a doctor before May 23, 2006, referenced on the bills.  He testified that he went then

because someone from Navajo told him to do so.

Claimant testified that at Dr. Kirkland’s request, x-rays were taken of his neck and

back.  According to Claimant, he saw Dr. Kirkland only once.  He saw Dr. Safman for the

first time on July 18, 2006, and as a result of that examination, cervical and lumbar MRIs

were taken.  Claimant denied that he missed a follow-up appointment with Dr. Safman on

July 25.  As for Dr. Safman’s MRI report, Claimant admitted that the MRIs did not show

anything, specifically, that would require additional treatment.  He also admitted that he

was released and found to be at MMI with zero percent (0%) disability.

Claimant admitted that he continued driving after the April 2006 accident, and

applied for unemployment compensation in May.  He agreed that in applying for benefits,

he had to indicate that he was ready, willing and able to work.

On redirect, Claimant testified that he indicated that he put down September 19,

2006 as the end date of his request for TTD benefits because that was when he turned in

that paperwork.  He stated that he was claiming disability “until the time I was able to climb

back in the big truck.”

Respondents called no witnesses.

Records

Claimant.  The records of Claimant that were introduced at the February 14, 2007

hearing and are part of Claimant’s Exhibit 1 are a series of medical bills.  Inter alia, these

reflect that Claimant underwent x-rays of his cervical, thoracic and lumbar spine by Dr.

Kirkland on May 23, 2006.  On July 24, 2006, he underwent MRIs of his cervical and

lumbar spine.



Bowles - F606045 9

Respondents.  As reflected in the ten pages of Claimant’s medical records admitted

as Respondents’ Exhibit 1, Dr. Kirkland wrote on June 13, 2006 that Claimant “reports that

he has been unable to work due to injuries incurred on 4/18/06.”  In a Physical Capabilities

Assessment on June 26, Dr. Kirkland released Claimant to modified work duty, and stated

that he anticipated that Claimant would reach MMI in December 2006.

On July 18, 2006, Claimant presented to Dr. Safman at Arkansas Specialty

Orthopaedics Pain Management “with fairly generalized aches and pains involving the

cervical spine and lumbar spine, left shoulder, right hip.”  During the examination, Claimant

reacted “very strongly” to the palpation of the cervical and lumbar spine, along with his

knees and hips.  He also reported a positive Tinel’s sign with palpation over the ulnar

nerves at the elbow and the median nerve at the right wrist.  There were sensory deficits

in the non-physiological distribution in the upper extremities.  No guarding or muscle

spasms were present.  Claimant reported that his spinal x-rays were negative.  Dr. Safman

could not explain Claimant’s symptoms, which were diffuse in nature, other than it being

“mild myofascial pain.”  But the doctor was “perplexed by the fact that [Claimant] has only

seen a physician once in spite of the fairly profound symptoms he reports.”  Dr. Safman

felt that an MRI of the cervical and lumbar spine should be ordered.  While awaiting

approval for the MRIs, he wrote that Claimant should not return to work until he was seen

again in two weeks.

The MRIs were done on July 24, 2006.  According to Dr. Keith Bell, the cervical

spine MRI showed normal alignment, contour and signal of the cervical vertebral bodies.

There was no acute disc herniation.  Diffuse degenerative disc desiccation and disc

narrowing was found, with it being most pronounced at C3-4, C4-5, and C5-6.  There was
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also moderately severe bilateral foraminal stenosis at C3-4.  Mild left side foraminal

stenosis was present at C4-5 secondary to spurring of the uncovertebral joints.  At C5-6

there was moderately severe left side foraminal stenosis secondary to spurring of the

uncovertebral joint.  Borderline spinal stenosis was found at C3-4and C4-5 secondary to

degenerative disc bulging.  And slightly more advanced stenosis was present at C5-6 from

disc bulging.  No acute abnormalities were identified.

The lumbar spine MRI, according to Dr. Keith Bell, showed normal alignment of the

spine.  No compression fracture or other acute osseous abnormality was noted.  There was

a benign rounded area of increased T1 and T2 signal in L4 that most likely represented

benign hemangloma.  The conus was normal, and intervertebral discs were normal down

through L2-3.  Mild degenerative changes in the L3-4, L4-5 and L5-S1 discs were found

by Dr. Bell, but no herniation or other source of root compression.

On July 25, 2006, Dr. Safman wrote the following note:

Mr. Harold Bowles did not keep his appointment.  I did however meet with his case
manager, Ms. Laura Larson.  The patient did have MRIs done of the lumbar spine.
He has mild degenerative changes of the lumbar spine.  There is no disc herniation
present in the cervical spine.  He has chronic degenerative disc changes present
with mild spinal stenosis.  He has some foraminal stenosis present as well.

I believe these findings represent degenerative changes in a gentleman of his age.
They do not explain the fairly dramatic pain that he had on virtual body palpation on
his last visit.

There is an absence of objective pathology.  He did not keep his appointment today.
I will declare him at maximum medical improvement in the absence of objective
pathology.  There are no functional limitations or permanent limitations.  There is
0% disability rating.

As reflected in the medical record that was admitted as Respondents’ Exhibit 2,

Claimant was examined for the first time after the accident on May 23, 2006.  He presented
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with a back and neck injury.  Claimant stated that he was sore after the injury and thought

it would just go away, but it has gotten worse.  According to the record, Claimant’s attorney

told him to see a physician right away.  No abnormalities were noted.  The record reflects

that Claimant’s x-rays were found to be negative.

ADJUDICATION

A. Compensability

Claimant has testified regarding a number of problems he allegedly suffered as a

result of the accident that occurred on April 13 or 14 of 2006.  They are his: (1) back pain;

(2) a problem with his left arm and/or shoulder making it difficult to raise the arm; (3)

numbness in the fingers on his left hand;  (4) “muscle knots”; and (5) pain in his right hip.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002) defines "compensable

injury":

(i) An accidental injury causing internal or external  physical harm to the body
. . . arising out of and in the course of employment and which requires medical
services or results in disability or death.  An injury is "accidental" only if it is caused
by a specific incident and is identifiable by time and place of occurrence[.]

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D).  "Objective findings" are those

findings which cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997); Bivens v.

Conagra Poultry, 2006 AWCC 57, Claim No. F212239 (Full Commission Opinion filed

March 26, 2006).

Claimant cannot establish compensability because of the absence of medical

evidence supported by objective findings.  As noted above, Claimant’s x-rays were

negative.  As found by Drs. Safman and Bell, Claimant’s MRIs showed only degenerative

changes in his lumbar and cervical spine.  The medical records adduced at the hearing

include a notation by Dr. Safman that Claimant reacted strongly to palpations of his cervical

and lumber spine, along with his knees and hips.  However, this appears to be simply an

assessment of tenderness.  As the Arkansas Court of Appeals held in Kimbrell v. Ark.

Dept. of Health, 66 Ark. App. 245, 248-49, 989 S.W.2d 570 (1999), tenderness cannot

constitute an objective finding because it “is measured by the patient’s subjective reaction

to stimuli, and can be controlled by the patient.”  Dr. Safman also reported a “positive

Tinel’s sign with palpation over the ulnar nerves at the elbow and the median nerve at the

right wrist.”  It does not appear from Claimant’s testimony that he has even alleged such

an injury resulting from the accident.  Regardless, a Tinel’s test does not produce objective

findings because it “depend[s] on voluntary responses and that the findings obtained from

[it] could be controlled by a knowledgeable patient.”  Duke v. Regis Hairstylists, 55 Ark.

App. 327, 935 S.W.2d 600 (1996).  In a related vein, Dr. Safman’s assessment of

Claimant’s “sensory deficits” are not objective findings because they could come under
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Claimant’s voluntary control.  See Veloria v. Zimdahl Electric, Inc., 2006 AWCC 111, Claim

No. F201682 (Full Commission Opinion filed June 28, 2006).

In sum, Claimed has failed to prove by a preponderance of the evidence an injury

that is established by medical evidence supported by objective findings.  Irrespective of his

ability to establish the other criteria of a compensable claim, his inability on this point is

dispositive.

B. Remaining Issues

Because of the above finding, the balance of the issues under this claim–Claimant’s

entitlement to temporary total disability benefits and reimbursement of medical

expenses–are moot and will not be addressed.

CONCLUSION

Because Claimant has failed to prove the presence of objective findings, he cannot

establish compensability.  The balance of his issues are thus moot.  Therefore, his claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge       


