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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F410095

DONNA S. BLEVINS, EMPLOYEE CLAIMANT

KENTUCKY FRIED CHICKEN, EMPLOYER RESPONDENT

COMMERCE & INDUSTRY INSURANCE/
AIG CLAIMS SERVICE, CARRIER/TPA                                                  RESPONDENT

                  Opinion filed May 21, 2007

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on March 21, 2007, in Mountain Home, Baxter County, Arkansas.

The claimant was represented by the HONORABLE Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

The respondent was represented by the HONORABLE Melissa Wood,
Attorney at Law, Little Rock Arkansas.
   

                            STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 21,

2007, in Mountain Home, Arkansas.  A Prehearing Order was

previously entered in this case January 18, 2007.  This

Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

                         Stipulations

     The following stipulations were submitted by the parties and

are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction over this claim.

2.  The employee/employer/carrier relationship existed at

all relevant times, including September 16, 2004.

                        Issues 

     By agreement of the parties, the issues to be litigated 

were limited to the following:

1.  Whether the claimant sustained a compensable injury.

2.  Whether the claimant is entitled to reasonable and

necessary medical treatment.

3.  Whether this claim has been controverted for the purpose

of attorney’s fees.

4.  Whether the Arkansas Workers’ Compensation Act is

constitutional.

                       Contentions

Claimant:

1. The claimant contends that she sustained compensable

injuries arising out of the course and scope of her employment

with the respondent employer.

     2. The claimant further contends that the respondent has

denied reasonable and necessary medical treatment.

     3. The claimant further contends that she is entitled to

attorney’s fees.          

Respondent

1.  The respondent contends that the claimant did not suffer
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a compensable injury on or about September 16, 2004.

2.  The respondent further contends that there are no

objective findings to support a compensable injury, nor do the

medical records support entitlement to indemnity benefits

associated with such injury. 

     At the time of the hearing, the parties agreed that the

claimant’s alleged accidental injury occurred on or about

September 14, 2004.   

The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order marked Commission’s Exhibit No.

1.  The claimant’s Prehearing Questionnaire was marked as

Claimant’s Exhibit No. 1, and the medical packet submitted by the

claimant was marked as Claimant’s Exhibit No. 2.  The claimant’s

Motion to Recuse and Constitutional Issues were marked as

Claimant’s Exhibit No. 3, and are hereby incorporated by

reference, as it has been blue-backed.  The claimant’s deposition

was marked as Claimant’s Exhibit No. 4.  The respondent’s

Prehearing Questionnaire was marked as Respondent’s Exhibit No.

1, and its medical packet was marked as Respondent’s Exhibit No.

2.  The respondent’s non-medical packet was marked as

Respondent’s Exhibit No. 3, and the Respondent’s Response to

Claimant’s Motion to Recuse and Constitutional Issues was marked

as Respondent’s Exhibit No. 4.         

The following witnesses testified at the hearing: the
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claimant, and Mr. John Wooten. 

                          DISCUSSION

       The claimant, age 37(08/09/69), was hired by the respondent

to do salad bar prep, and perform various other duties, which

included, sweeping, mopping, the dishes for the entire building,

and cleaning the freezer.  According to the claimant, on or about

September 14, 2004, she slipped on the floor catching her arm on

the buffet.  The claimant testified she hit the ground, landed on

her left hip, hitting the back of her head.  She essentially

testified this incident was witnessed by John (Wooten), her

supervisor, who teased her, and said, “... If  you’re that tired

you need to go home....”  According to the claimant, she

proceeded to get up, and went and took a break, thinking the

incident “was not real bad.”  

     However, the claimant testified the next morning when she

woke up, she could hardly move.  Therefore, she called Mr. Wooten

and told him she would be going to the emergency room.  

     The claimant testified she was instructed by the insurance

adjuster to see a doctor.  As a result, the claimant was seen by

Dr. Chu.  According to the claimant, Dr. Chu x-rayed her and

found a small tear, which resulted in her being referred to an

orthopedic specialist, Dr. Ledbetter.  The claimant testified

that the respondent refused to allow her to treat with Dr.

Ledbetter.  
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     She specifically testified:

Q.  And did you, did Mr. Wooten - - was Mr. Wooten
there when you fell?

A.  He was.  He didn’t see me fall but he walked around
the corner as I was trying to get up and made the
comment that if I was that tired I needed to go home,
joking with me.

Q.  Did you tell him that you fell at that point in
time?

A.  Yes, I did.

     On cross examination, the claimant admitted that during her

deposition, as far as prior workers’ compensation claims, she

only mentioned the one claim at Branson Plastics.  However, the

claimant essentially admitted to having testified to two prior

claims on direct examination. 

    As to her current injury, the claimant essentially testified

that she only injured her neck and right shoulder.  According to

the claimant, just before her fall, she was changing out the

items and putting in fresh items at the hot bar, when she slipped

and fell.  

     The claimant gave the following testimony concerning her

current condition:

A.  I’m constantly in pain.  My shoulder it, my arm
gives out on me.  I’ve got a small puppy that weighs
like seven pounds, I can try to pick it up.  I’ve
dropped her several times because my arm has given out
on me.  I’m taking several over-the-counter medications
just to keep it eased up enough that I can function
daily.  I have to take medications to help me to sleep
which are also over-the-counter medications.  My mom
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has been giving me her Celebrex for her arthritis.  She
has been giving me those to help ease the pain.

Q.  As far as daily activities, are you able to do what
you’ve always done around the house?

A.  No.  I cannot vacuum with my right arm.  I can try
to vacuum with my left arm and my neck and right
shoulder get to hurting, I guess from the - - 

Q.  Okay.  At the time of your deposition that’s pretty
much what you told me, that you’re having a lot of
difficulty, correct?

A.  (Nods head to indicate yes.)

Q.  Is that a yes?

A.  Yes.

Q.  And that in fact your friends and fiancé at the
time would do your shopping for you most of the time,
right?

A.  Yes.

Q.  So you had trouble with lifting, I assume?

A.  Yes.

     The claimant also gave testimony concerning other unrelated

injuries.  Specifically, the claimant admitted to seeing Dr.

Ledbetter on October 10, 1995 due to having fallen down the

stairs at the Comfort Inn.  However, the claimant did not recall 

seeking treatment on April 5, 1997 at North Arkansas Medical

Center for back pain after moving some furniture, nor did she

recall telling medical personnel at North Arkansas Medical Center

that she had experienced back pain since 1993.  She did recall

smashing her hand in February of 1998 while working for Pace
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Industries, but she did not remember missing any work or having

received any treatment due to this incident.  The claimant

remembered going for a pre-employment physical for Tyson Foods on

December 15, 1998, but she denied having indicated to the doctor

that she had been struck by a forklift two years prior to that

and was having neck and back problems.  Upon further questioning,

the claimant admitted to being previously bumped by a forklift,

but did not recall telling the doctor it happened two years ago. 

The claimant admitted to seeking treatment on November 16, 1999

from North Arkansas Medical Center due to having injured her left

wrist and hand while working for Johnson Manufacturing.  She also

remembered being seen on September 20, 2000 due to a chemical

burn while working at County Mart.  The claimant agreed she was

seen on May 7, 2003 due to having fallen down the stairs again at

the Comfort Inn while working, and on July 8, 2004, she was seen

for pain in her left foot and numbness in her left toes, which

arose out of an incident on a dirt road.  According to the

claimant, she was seen on August 16, 2006 due to any injury to

her right hand after having fallen rather than a result of

swinging from a rope.           

     The claimant did admit to telling the doctor on September

17, 2004, that she had a right shoulder and back injury eight to

10 years ago, which had occurred while working for Branson

Plastics.  According to the claimant, she worked only one day
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after her alleged injury with the respondent. 

     Johnny Daniel Wooten, a manager for the respondent also gave

testimony during the hearing.  He gave the following testimony

concerning the September 2004 incident:   

Q.  As far as her alleged injury that she described in
September of 2004, what do you remember from that day?

A.  I remember I was over around drive-through.  I
heard a, like a pan lid drop and I turned around and it
looked like she was kneeling down and I said, I made
some kind of snide comment, what are you doing down
there or, and she made a little snide comment back to
me and we went on about our business.

Q.  Did you ever see her laying on the floor?

A.  No.

Q.  Did you ever help her up off the floor?

A.  No.

Q.  Did you ever tell her that she was lazy and needed
to get up?

A.  Like I said, I made some kind of snide comment.  I
can’t remember exactly what it was.  I could have said,
you know, you’re being lazy or, I could have said that,
yes.  I just made a little comment.

     According to Mr. Wooten, he first learned the claimant was

claiming a work-related injury, the next day, after his son

received a call from the claimant stating she had hurt herself

and that he knew about it.  However, Mr. Wooten denied any

knowledge of this.  He also denied having talked to the claimant

that day.

    He further denied that the claimant made any attempt to
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return to work after her alleged injury.  According to Mr.

Wooten, the claimant may have called one time after her injury,

but was told she needed to have a release from the doctor before

she could come back to work.  Mr. Wooten denied seeing the

claimant fall or lying on the ground, and he agreed he did not

have any reason to believe she fell that day.

     On cross examination, Mr. Wooten, maintained that when he

observed the claimant, she was bending over to pick something off

the floor.  According to Mr. Wooten, he talked to the claimant

three or four days after her claim had been denied, and she was

ranting and raving, but he maintains he does not remember

anything about what she said.  However, he did admit the claimant

was wanting to know why workers’ comp was not paying.     

     On September 17, 2004, the claimant sought emergency

treatment from North Arkansas Regional Medical Center, Harrison

Arkansas.  Although most of this report is illegible, it appears

to reflect that the claimant reported that she had a prior

medical history of a right shoulder back injury approximately

eight to 10 years ago.  The claimant admitted during her

testimony that this is correct.  This report further appears to

reflect that the claimant only complained of left hip pain.      

Pursuant to this complaint, radiological testings were ordered. 

A radiological report dated September 17, 2004, reflects a

clinical history of the following: fell, hip pain.  Specifically,
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the following impressions were rendered: 

CLINICAL HISTORY: Fell, hip pain.

AP PELVIS: No acute subluxation, dislocation or
fracture of the pelvis or either hip is identified.

IMPRESSION - No fracture identified.

LEFT HIP: No acute subluxation, dislocation or fracture
of the left hip is identified.

LUMBAR SPINE SERIES: No acute subluxation, dislocation
or fracture is identified.

THORACIC SPINE SERIES: No acute subluxation,
dislocation or fracture is identified.

IMPRESSION: No acute fracture identified.

     The claimant sought treatment from Eagle Heights Clinic on  

October 11, 2004.  These notes reflects the following:

S.  Presents today workman’s comp for KFC.  On 9-16-04
she slipped on some slick tile and fell onto her
buttock.  But as she was coming down she caught her arm
up on the counter as she was working the buffet line. 
She caught it and landed down on her buttock.  She said
she had immediate pain in her neck and her shoulder. 
In the ER they x-rayed her lower back and her legs, but
those were all OK.
O.  Today she has markedly palpable tenderness or neck. 
She has markedly palpable tenderness of her shoulder
and decreased range of motion.  She also has tenderness
of her T spine.  X-ray of her T spine reveals she has a
loss of curvature.  But no disc space loss.  No
abnormality of x-ray.  X-ray of her neck reveals she
has good placement.  No disc space loss, and no
abnormality.  However x-ray of her shoulder reveals she
does have spur formation and may have a small tear.
P.  We are going to get her in to see one of the
orthopedic doctors on Wednesday if possible.  Get her
some Hydrocodone.  Get her on some Bextra.  Ice her
shoulder.  Get her in to see Dr. Lebdetter on
Wednesday.  She needs to continue to stay off work
until Ledbetter sees her.       
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     The claimant’s deposition was taken July 5, 2005. The

claimant testified she has a ninth grade education and has

primarily performed factory and fast food work.  According to the

claimant, she has worked in a plastic factory, an aluminum

factory, a wood mill and fast food-type restaurants. 

      She admitted having worked at Branson Plastics.  According

to the claimant, while working for Branson Plastics, she fell off

a platform and landed on her tail bone and the bottom of her

vertebra of her back, which caused bruising and resulted in her

having to do therapy for three months twice a week.  The claimant

further testified that Branson Plastics paid for her treatment

after she obtained the services of an attorney although they did

not have workers’ compensation insurance.  She also admitted to

receiving weekly compensation in the amount of approximately

$140.00, for two months.  According to the claimant, this injury

took place between 1996 and 1999.  The claimant denied any other

workers’ comp case or work-related injuries.  However, she

admitted to one other injury outside of work that resulted when

she fell down the stairs and bruised her knee, which occurred in

2002.  The claimant testified she went to Boone County Hospital

where they took x-rays, but determined she had no broken bones. 

Therefore, she was discharged home and instructed to put ice and

heat on her knee.  

     The claimant testified she believes that her injury occurred
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on September 14, (2004). 

     She testified she was hired by the respondent to do salad

bar prep.  According to the claimant, prior to her injury, she

had worked for the respondent probably about three months.  She

testified that Mr. Wooten and his son Blake (another supervisor)

were both at work when her accident occurred.  

     As to the day of the incident, the claimant testified she

was scheduled to work from 10:00 to 4:00, and her accident

happened about 15 minutes before she got off work, 3:45. 

Specifically, the claimant gave the following testimony

concerning the incident:

Q. What happened?

A. I was changing out the items in the bar so that it
would be fresh for the next shift.  As far as I can
remember I went to turn around and put something up and
I slipped on the wet floor and tried to catch myself
and the next thing I knew my boss was telling that I
needed to get up and stop being so lazy.  In a joking
manner.

Q. Okay.  Did you have anything in your hand when it
happened?

A. Well, I had just set a pie or a container.  I can’t
remember exactly what it was.  I’m thinking that it was
one of the apple pies that I had just put down and - -

Q. On the salar bar?

A. Yes.

Q. And what were you doing when you turned?

A. I believe I was putting in another pan over in a
tray and taking it with the other dishes.
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Q. Where was the pan in relation to what you just set
down on the salad bar?

A. Where I put the empty one?

Q. Right.

A. Let me stand; it’ll help this way.  Okay.  The salad
bar would be like right here and there would be a hot
oven right behind you with about this much space right
here to work in.

Q. About two feet?

A. And it was about, yes, about three feet.

Q. Okay.

A. Maybe.  I don’t know how far that would be.

Q. But you were turned all the way around behind you?

A. Yes.  I was trying to remember how that was set up. 
(witness sits down)

Q. And you said you slipped on something, is that
right?

A. Yeah.  I had slipped in that same spot several
times.  There was a patch that they had to repair the
floor and they had put in different ties and they had
rug over it for a while because people kept sliding on
it and slipping and falling and we didn’t have that,
the rug down that day.

Q. Was there anything on the tile?

A. It was, there was water.  There’s like a hose into
the sink there and it constantly ran.  That’s why they
ended up putting a rug on it for a while because it
would drip water out.

     In addition, the claimant essentially testified that when

she slipped on the floor and went to catch herself, she landed on

her left hip and her right arm caught the shelf of the salad bar
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and it kind of went over her head.  She admitted that no one was

around when she fell, but Mr. Wooten, who walked over while she

was still on the floor and joked with her and helped her to get

up.

     The claimant testified the next day after the accident, she

went to the emergency room of Boone County Hospital and they took

x-rays of her lower back and hip.  The claimant essentially

testified she told them her shoulder and neck were bothering her,

and they said they would take care of things when they took x-

rays or something like that.  

    According to the claimant, after going to the emergency room,

she went to see Dr. Chu, who told there was a bone chip or bond

(sic) spur on her neck; that there looked to be a fracture or a

chip of bone in the rotator cuff of her right shoulder, for which

he recommended surgery and therapy.  The claimant testified she

saw Dr. Chu once and has had no further treatment, as workers’

comp closed the case, and she was unable to see Dr. Ledbetter, an

orthopaedic surgeon, or undergo physical therapy treatment.

     The claimant admitted the form AR-C states that she slipped

on a greasy spot, as the floor is always greasy, but the reason

it gets slick is because of the water running through it.        

     The instant claimant maintains that on or about September

14, 2004, she suffered a compensable injury to her right shoulder

when she slipped and fell while working for the respondent.       
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      Ark. Code Ann. § 11-9-102(4)(A) defines "compensable

injury":

     (i) An accidental injury causing internal or external        
      physical harm to the body or accidental injury to           
      prosthetic appliances, including eyeglasses, contact        
      lenses, or hearing aids, arising out of and the
      course of employment and which requires medical services or 
      results in disability or death. An injury is "accidental"   
      only if it is caused by a specific incident and is          
      identifiable by time and place of occurrence[.]
     
     A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).   

    The credibility of witnesses and the weight to be given to

their testimony are matters solely within the province of the

Commission.  Ringier America v. Combs, 41 Ark. App. 47, 849

S.W.2d 1 (1993).

    In the present matter, after considering the testimony

offered and the documentary evidence, I find that the

preponderance of the credible evidence demonstrates that there

was a specific incident identifiable by time and place of

occurrence on or about September 14, 2004.  However, the record

does not show that the claimant sustained an accidental injury

causing physical harm to her right shoulder.  Although the

claimant maintains(via her deposition testimony) that when she

first sought emergency treatment on September 17, 2004, she

reported that her shoulder and neck were bothering her, I find
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that the claimant made absolutely no mention of any recent injury

to her right shoulder, as is evidenced by the fact that x-rays

were made of only the pelvis, left hip, lumbar, and thoracic

spine.  While I recognize these notes are somewhat illegible,

however, the only reference to a shoulder injury is the one which

occurred some eight to 10 years ago.  Based on the evidence of

record, I find claimant did not make a medically documented

complaint of an injury to her right shoulder until October 11,

2004, almost a month after the incident.  I am therefore

constrained to conclude that claimant’s testimony of a shoulder

injury is not credible since it is not corroborated by the

initial medical reports, and because there is no reported

complaint of a recent shoulder injury until almost a month after

the incident.  As a result, I find the claimant failed to

establish by a preponderance of the credible evidence that she

sustained a right shoulder injury which occurred arising out of

and in the scope of her employment with the respondent on or

about September 14, 2004.                  

     I also find that the claimant failed to establish a

compensable injury to her right shoulder by medical evidence

supported by objective findings.  The claimant relies on the x-

ray findings of the right shoulder (may have a small tear)

referenced in the medical report from Eagle Heights Clinic dated

October 11, 2004, wherein it states, “... X-ray of her shoulder
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reveals she does have spur formation and may have a small tear.” 

While there are objective medical findings of a degenerative

nature, which is reflected by the finding of “spur formation,”

this report is speculative of objective findings of an accidental

injury, as it states that there may be a small tear. 

     Based on all of the foregoing, I find the claimant failed to

establish by a preponderance of the evidence the elements

necessary to establish a compensable right shoulder injury under

the Arkansas Workers’ Compensation Law.  Therefore, having found

that the claimant failed to prove by a preponderance of the

evidence that she suffered a compensable right shoulder injury, I

further find that the claimant is not entitled to any reasonable

and necessary medical treatment for her current shoulder

problems. 

                B. Constitutional Challenges

     The claimant filed a Motion to Recuse and a Brief in support

of said motion on March 14, 2007.  Therein, the claimant sought

recusal of this case being heard by Judge O. Milton Fine, II, and

challenged, inter alia, the constitutionality of the Workers’

Compensation Act as it provides for administrative adjudication

of workers’ compensation claims.  At the time of the hearing, the

claimant renewed this request.  With respect to the claimant’s

Motion for Recusal and the balance of the motion pertaining to

the constitutional challenges, I find that the Arkansas Court of
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Appeals has soundly rejected the same arguments in Long v. Wal-

Mart Stores, Inc., ___ Ark. App. ___, ___ S.W.3d ___ (Ark. Ct.

App. Feb. 21, 2007).  Therefore, the claimant’s motion for

recusal is hereby denied, and I find his constitutional

challenges to be without merit. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1. The Arkansas Workers’ Compensation Commission has    
   jurisdiction of the within claim.         

2. The employee-employer-carrier relationship existed   
   on or about September 14, 2004, and at all other     
   relevant times.

     3. The claimant failed to prove by a preponderance of the    
   credible evidence she suffered a right shoulder injury    
   while working for the respondent on or about September    
   14, 2004. 

4. The claimant’s Motion to Recuse is denied and her    
   constitutional challenges are found to be without    
   merit pursuant to Long v. Wal-Mart Stores,Inc., ___  
   Ark. App.___, ___ S.W.3d ___(Ark. Ct. App.           
   Feb. 21, 2007).

      

                            ORDER

     For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied.                                   

IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/ml 
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