
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F706911

TOMMY BAUSER CLAIMANT

JILL AHRENS aka AHRENS TRUCKING                  NO. 1 RESPONDENT
UNINSURED
                                                
JIMMY AHRENS                                     NO. 2 RESPONDENT
UNINSURED

OPINION FILED DECEMBER 17, 2007

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH DANIELSON in
Springdale, Washington County, Arkansas.

Claimant represented by KENNETH HIXSON, Attorney, Fayetteville,
Arkansas.

Respondent No. 1 not represented by counsel.

Respondent No. 2 not represented by counsel.

STATEMENT OF THE CASE

A hearing was held on November 6, 2007, in Springdale,

Arkansas.

Jimmy Ahrens was notified of the hearing by certified mail.

Mr. Ahrens signed for his certified letter on or about October 11,

2007, as evidenced by the Commission’s Exhibit No. 2.  Mr. Ahrens

did not attend the hearing.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on October 10,

2007.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injuries to his shoulder,

head, back, and both knees on May 16, 2007.

2. Claimant’s entitlement to related medical.

3. Employment relationship.

4. Claimant’s compensation rate.

5. Claimant’s entitlement to temporary total disability from

May 17, 2007, to a date to be determined.

6. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

while working for the Ahrens he injured his shoulder, head, and

back on May 16, 2007, and is entitled to medical treatment,

temporary total disability from May 17, 2007, to a date to be

determined, and attorney’s fees.

   In regard to the foregoing issues Respondent No. 1 did not

offer any contentions.

   In regard to the foregoing issues Respondent No. 2 did not

offer any contentions.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1 and the returned green card from Jimmy Ahrens marked Commission’s

Exhibit No. 2.  The claimant submitted medical evidence marked

Claimant’s Exhibit No. 1.  All these documents were entered without

objection.
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 DISCUSSION

The claimant testified that he was thirty-six years old and

had an eleventh grade education.  The claimant testified that his

cousin, Wayne Smith, introduced him to Respondent NO. 2 who had a

dump truck business.  The claimant testified that he talked to

Respondent No. 2 over the phone and was asked if he had a CDL as

well as a clean driving record.  The claimant testified that

Respondent No. 2 then hired him to work for $10 an hour.  The

claimant testified that the first day he worked he and the others

drove their dump trucks to the dirt site and that Respondent No. 2

drove his personal truck because he was using a front end loader to

load dirt into the trucks.  The claimant testified that ideally

Respondent No. 2 wanted each driver to get eight loads per day but

on this first day they were only able to manage five loads each.

The claimant testified that at the end of the first day they left

their dump trucks at the dirt site and rode back to their personal

vehicles with Respondent No. 2.

The claimant testified that the second day he worked for the

respondent he had completed one load successfully and on his second

haul he was on the way to the subdivision where they were dumping

the dirt.  The claimant testified that he was going around a curve

in front of the store and a lady pulled out in front of him.  The

claimant testified that he remembers seeing a red car seat in the

car and did not want to hit the car because it had a child in it.

The claimant testified that he turned sharply to the right to avoid

hitting the car and that is when the load shifted and he went all
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the way over into the ditch and flipped over.  The claimant agreed

that he literally was upside down in the ditch.  The claimant

testified that as a result of the accident he was thrown around

pretty good especially on the left side.  The claimant testified

that everything on the left side was broken and beat up, both knees

were injured, broke his shoulder, injured his ribs, and he had head

trauma.  The claimant testified that he remembers that a Coke-Cola

driver broke the window out of his truck and pulled him out.  The

claimant testified that he was hanging upside down by his foot,

twisted in the seat.  The claimant testified that he was in a lot

of pain and really does not remember too much after that.

The claimant testified that he was taken by ambulance to the

Grove Medical Center where he was treated with medications.  The

claimant testified that he was only there a couple of hours before

he was released.  The claimant testified that the medical personnel

indicated that they really could not do much for a broken shoulder

or his knees but he was to follow up with medical care.  The

claimant testified that x-rays were taken and it was his

understanding that he had a fracture of his left collar bone.  The

claimant testified that he has not had any treatment for his collar

bone and that it is still broken.  The claimant testified that his

left knee has inner and outer ligament damage as well as a meniscus

tear and that surgery has been scheduled for the 13th of November

at the Jane Phillips Hospital in Bartlesville, Oklahoma.

The claimant testified that after he was seen in the ER on the

date of his accident he was treated by Dr. Tucker a general
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practitioner in Gravette.  The claimant testified that Dr. Tucker

referred him to Dr. Allard for knee surgery.  The claimant

testified that Dr. Allard had him scheduled for knee surgery but he

could not afford to go through with that surgery at the time.  The

claimant testified that he and his wife have moved back to

Bartlesville, Oklahoma where they can take advantage of the health

care through the Indian Nations.  The claimant testified that his

right knee is also giving him problems because he has been bearing

the majority of his weight on his right side due to the problems

with his left.  The claimant opined that he will probably have to

have surgery on that knee as well.  The claimant testified that

since his accident he has been seen at the Siloam Springs Hospital

because he was in a lot of pain.  The claimant testified that he

was administered medication at that hospital visit.  The claimant

testified that as a result of his accident he developed an abscess

on his right thigh because that is where the steering wheel and

gear shift hit him.  The claimant testified that this abscess left

a hole in his leg.  The claimant testified that for the short

period of time that he worked for the respondent, Respondent No. 2

directed where he went and where he was to make his deliveries.

The claimant testified that Respondent No. 2 was also the one that

loaded his dump trucks and provided the truck for him.  The

claimant testified that he was paid for the two days that he worked

for the respondent and received a check in an amount of

approximately $200.  The claimant testified that Respondent No. 2

signed his check but no taxes were taken out.



6

The claimant testified that he has been unable to work since

the date of his accident.  The claimant testified that he can only

stand on his left leg perhaps ten minutes and that he is on pain

medications prescribed by the Indian Hospital.  The claimant

testified that besides taking the Hydrocodone for the pain he also

takes Ibuprofen for swelling but he receives this over the counter.

On cross examination, the claimant was asked if he was

contacted by Progressive Insurance Company as to his medical bills.

The claimant indicated that he had made contact with the adjuster

and that he was told that they would pay up to $5,000 on his

medical expenses.  The claimant testified that he has provided

medical information to the insurance adjuster.

Respondent No. 1 testified that she had spoken with the

insurance adjuster and that they have never received information

from the claimant so that they could make payment on the medical

bills.  Respondent No. 1 testified that since the claimant never

provided the necessary medical information, his claim was closed.

Respondent No. 1 testified that it was approximately one month

after the claimant’s accident that Dr. Allard’s office contacted

her and asked to have the adjuster call.  Respondent No. 1

testified that it was their information from the Grove Hospital

records that there was no mention of knee problems just a shoulder

problem.

The Commission then inquired of Respondent No. 1 as to the

relationship she has with Respondent No. 2.  Respondent No. 1

testified that Respondent No. 2 is her exhusband.  Respondent No.
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1 testified that on April 2 she purchased the company from

Respondent No. 2.  Respondent No. 1 testified that she was paying

out the purchase price for the company and that Respondent No. 2

had agreed to help out for a period of time to keep the business

going.  Respondent No. 1 testified that on the date of the

claimant’s accident Respondent No. 2 was helping her out.  On cross

examination by the claimant’s attorney, Respondent No. 1 testified

that she and Respondent No. 2 were divorced in June 2004.

Respondent No. 1 testified that the titles to the dump trucks are

in both she and Respondent No. 2's name.  Respondent No. 1

testified that she had not talked with the claimant and that

Respondent No. 2 was supervising the project.

The medical records set forth that the claimant was seen at

the Grove General Hospital on May 16, 2007, having arrived by

ambulance.  The claimant was assessed with having injuries to his

head, shoulder, thigh, knees, and leg due to a roll over accident.

The general assessment was that the claimant had abrasions to his

face, a tender left clavicle, as well as abrasions to his left

knee.  X-rays were taken and the claimant was diagnosed with having

a fractured clavicle.  The claimant was released that same day,

given pain medication, and instructed to follow up with his primary

physician.  On the physician’s record of May 16, 2007, it is noted

that the claimant’s chief complaint was injury to his shoulder and

knee.  X-rays of the claimant’s left shoulder made on May 16, 2007,

revealed a comminuted mid shaft left clavicle fracture.  The

claimant was seen at the Siloam Springs Memorial Hospital on May
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28, 2007, for an abscess to his right medial thigh.  The claimant

was instructed to return if condition worsened, apply warm

compresses two to three times a day, and to follow up with his

primary care physician as well as medications were prescribed.  The

medical reports indicate that the gearshift hit the claimant’s leg

and that he also had a left collar fracture, knee problems, and rib

fractures.  The claimant was released with instructions for care of

his leg.

After a complete review of this entire matter, I find that the

claimant has proven by a preponderance of the evidence that he

sustained compensable injuries to his shoulder, knees and thigh as

a result of a motor vehicle accident on May 16, 2007, while he was

working for Respondent No. 1.  Respondent No. 1 testified that she

was the owner of the business, Ahrens Trucking, on May 16, 2007.

Respondent No. 1 has testified that she was purchasing this

business from her exhusband who is noted as Respondent No. 2

herein.  Respondent No. 1 has testified that Respondent No. 2

agreed to work with her for a period of time in order for her to

keep the business going and it was during this period of time that

the claimant worked for Respondent No. 1 as a dump truck driver.

The claimant has testified that he was working for the respondent

on May 16, 2007, and sustained multiple injuries as a result of a

motor vehicle accident.  The claimant was treated at the Grove

Hospital that day after being taken to the hospital by ambulance.

The medical reports set forth that the claimant had abrasions to

his left knee, head, and a fractured left clavicle.  The claimant
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has testified that as a result of his roll over motor vehicle

accident the gearshift injured his right thigh and a few days after

the accident an abscess developed for which he required treatment

on May 28, 2007, at the Siloam Springs Hospital.  The claimant has

testified that he has continued to have problems with his shoulder

as well as his knees and is in fact scheduled for surgery within a

week or two following this hearing.  I also find that the claimant

has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability from May 17, 2007, to a date

to be determined.  There is no indication in any of the medical

records that a physician has taken this claimant off work as a

result of any of his work related injuries.  I do find, however,

that Respondent No. 1 should pay temporary total disability to this

claimant from the date of his left knee surgery until he is

released by his treating physician.  The claimant has testified

that he was hired to work an eight-hour day earning $10 an hour,

therefore he would be entitled to temporary total disability in the

amount of $267 per week and permanent partial disability in the

amount of $200 per week.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The claimant has testified and it has not been rebutted

that he was an employee of Respondent No. 1 on May 16, 2007.

3. The claimant is entitled to a compensation rate of $267 for

temporary total disability and $200 for permanent partial
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disability.  This is based on an average weekly wage of $400 per

week.  See discussion above.

4. The claimant has proven by a preponderance of the evidence

that he sustained an injury to his shoulder, thigh, and both knees

on May 16, 2007, while working for the respondent.  See discussion

above.

5. Respondent No. 1 should pay for all related medical

treatment for this claimant’s shoulder, thigh, and knee problems as

a result of his motor vehicle accident on May 16, 2007.

6. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from May

17, 2007, to a date to be determined.  I do find, however, that the

claimant will be entitled to temporary total disability from the

date of his left knee surgery until he is released by his treating

physician.

7. The respondent has controverted this claim in its entirety.

8. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee based on the benefits awarded herein.

ORDER

The claimant has proven by a preponderance of the evidence

that he was an employee of Respondent No. 1 on May 16, 2007, at

which time he sustained compensable injuries to his shoulder,

thigh, and both knees.

Respondent No. 1 shall pay for all reasonable and necessary

medical treatment for this claimant’s shoulder, thigh, and knees as

a result of his motor vehicle accident.
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The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from May

17, 2007, to a date to be determined.  The claimant will, however,

be entitled to temporary total disability following his left knee

surgery until he is released by his doctor.

The claimant is entitled to a compensation rate of $267 for

temporary total disability and $200 for permanent partial

disability.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                           
                           ELIZABETH DANIELSON
                                           ADMINISTRATIVE LAW JUDGE
                                         


