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STATEMENT OF THE CASE

A hearing was conducted June 29, 2007, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws. 

A prehearing conference was conducted in this claim on May 30, 2007, and

a Prehearing Order was filed on May 31, 2007.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order, subject to further clarification concerning
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claimant’s contentions, set out below.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed between the

claimant and respondents #1 at all relevant times, including March 29, 2004; that

the claimant’s average weekly wage was sufficient to entitle her to compensation

rates of $204.00 per week for temporary total disability and $154.00 per week for

permanent partial disability; that respondents #1 initially paid various medical and

related expenses prior to controverting the claim in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.  Because the issue of permanent disability was

specifically reserved pending a determination on compensability, respondent #2

waived its appearance at the hearing.

At the prehearing conference, the claimant contended, in summary, that she

sustained a compensable injury arising out of and during the course of her

employment with the Mississippi County Economic Opportunity Commission as the

result of a specific incident identifiable in time and place of occurrence on March 29,

2004; that respondents #1 should be held responsible for all outstanding medical

and related treatment, together with continued reasonably necessary medical

treatment, including, but not limited to possible surgery; that she was entitled to

temporary total disability benefits from the date of the injury and continuing through
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the present, maintaining that her healing period had not ended because

respondents #1 had frustrated her need for additional medical treatment; and that

a controverted attorney’s fee should attach to any benefits awarded.  The claimant

reserved the issue of entitlement to permanent disability benefits, if applicable.  At

the hearing, the claimant pointed out that much of the medical evidence reflected

that the claimant had a prior automobile accident for which she sought medical

treatment, but that the within claim was primarily a claim for an injury to the

claimant’s left shoulder, as well as an aggravation of pre-existing knee problems,

maintaining that none of the claimant’s previous medical treatment related to the left

shoulder which claimant alleged was the primary source of her need for medical

treatment and disability.

The respondents #1 contended that a preponderance of the evidence did not

support a claim for a compensable injury, and, further, that the medical evidence did

not support a claim for additional medical treatment and/or indemnity benefits.

As previously pointed out, respondent #2 did not participate because the

issue  of  permanent  disability was reserved.  Respondent #2 was joined as a

party-respondent because the claimant was claiming permanent total disability.

Prior to the start of the hearing, the claimant requested that the hearing be

continued and/or that a witness employed by the respondent-employer herein be

compelled to appear at the hearing to offer corroborating testimony concerning the

nature of the incident which lead to the claimant’s alleged injury.  The claimant



-4-

maintained that she tripped and fell at work.  Respondents contended that the

medical evidence reflected that the claimant passed out from an idiopathic

condition.  Because respondents had previously identified, and reserved the right

to call said witness, the claimant did not subpoena this witness which the claimant

felt critical to her case.  Accordingly, this Administrative Law Judge allowed the

record to be supplemented with the evidentiary deposition of Matricia Harvey.  The

record is composed solely of the transcript of the June 29, 2007, hearing containing

numerous medical records, together with the evidentiary deposition of Matricia

Harvey, taken by telephone at the instance of the claimant and submitted

subsequent to the hearing.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she sustained a compensable injury arising out of and during the course of
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her employment with the Mississippi County Economic Opportunity

Commission.

4. The claimant has failed to prove, by a preponderance of the evidence, that

her alleged injuries, need for treatment, and disability are in any way causally

related to a work-related incident on March 29, 2004.

DISCUSSION

This claim turns almost entirely upon the claimant’s credibility.  As will be set

out further below, the record is replete with inconsistencies and contradictions.

Further, the claimant’s course of conduct in failing to seek medical treatment, as

well as pursue her workers’ compensation claim, together with the various

inconsistencies in the medical histories renders the claimant’s credibility extremely

suspect.  A claimant’s testimony is never considered uncontroverted.  The testimony

of an interested party is always considered to be controverted. Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark.

App. 198, 965 S.W.2d 84 (1998).

The claimant, Ufelia B. Alvarado, is fifty-two (52) years old.  She has a fourth

grade education.  The claimant worked as an agricultural farm laborer until age

thirty (30), at which time she went to work for the employer herein on a part-time

basis.  The claimant worked in the Head Start Program in Blytheville, Arkansas.

She began working full-time in 1990.  The claimant was employed as a teacher
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assistant, her duties consisting primarily of caring for infants and toddlers.  The

claimant’s alleged injury occurred when she was attending a mandatory training

meeting on March 29, 2004.  The specific incident which is the subject of the

immediate claim occurred during a lunch break when the claimant was taking her

meal tray to the trash can as described further below:

Q     . . . Now, what happened when you finished your meal?

A     I got up and took the tray where you dumped it, and right before I got to the
dumpster, you know, the trash can, I tripped over the cord, and I just went on the
side, hit the wall and then went down to my knee, then right down to my stomach.

Q     You are aware of the allegations in this case that you fainted because of
diabetes?

A     No, that’s not –

Q     I mean, you know that’s what they’re saying?

A     Yeah, I know what they’re saying.

Q     In your entire life, did you ever have any fainting spells from diabetes prior to
your tripping on that cord?

A     No.

Q     Have you had any, in your entire life, ever since the day you tripped on that
cord?  Have you had any subsequent or later diabetes spell where you got dizzy or
anything like that?

A     No.

Q     Ever?

A     Never.

Q     Okay.  Now, when you tripped over the cord, tell the Court or tell the Judge
exactly what happened?  What happened to your body?
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A     What happened to my body?

Q     Yes.

A     I was hurting from my shoulder and my knees.

Q     And what other parts of your body did you land on?

A     I hit on my stomach.

Q     On your stomach?

A     Yeah.

Q     All right.

A     Like down, face down.

Q     How about your knees, did you land on your knees, too?

A     Yeah, I landed on my knees first.

Q     Let’s take this one by one.

A     Okay.

Q     Did you ever have any prior problems with your shoulder prior to this?

A     No, huh-uh.

Q     There’s a lot of medical evidence that the Judge is going to have to review that
talks about this automobile accident.

A     Uh-huh.

Q     Do you remember that?

A     Yeah.

Q     Okay.  Did you injure your shoulder in any way in that automobile accident?

A     No, I didn’t.
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Q     Did the automobile accident, and your back and neck have anything to do with
your injuries that you have at this time?

A     No.

Q     Any connection whatsoever?

A     No.

Q     Okay.  Now, when you hit the wall and then the floor, were your conscious,
unconscious or half and half?

A     Half and half conscious.

Q     Pardon me?

A     Half and half.

Q     Half and half.

A     Uh-huh.

Q     Okay.  Do you remember pretty – did you see the cart [sic] when you fell or
after you fell?

A     After I fell?

Q     Yeah?

A     Uh-huh.

Q     Where was it?  What was it hooked up to?

A     It was hooked up to the partition, the partition they were showing a film.

Q     Showing a film?

A     Uh-huh.

Q     Did they put any tape over that cord?

A     No, they didn’t.  They just plug in and just lay it down for us.



-9-

Q     Where was the projector, on a table over here?

A     It was in the middle, in the middle of the tables.

Q     Was there any of these black plastic things to put over the wire or electric
cord?

A     No.

Q     Just laying loose on the floor?

A     Uh-huh.

Q     Is that right?

A     Laying loose on the floor, that’s right.

Q     Okay.  And when you hit the wall, what happened next, if you can remember?

A     I don’t know.  They turned me over, you know, when I fell.  (Tr. 27-31)

As reflected by the stipulations, respondents exercised good faith in meeting

its obligations under our workers’ compensation laws by providing the claimant with

prompt medical treatment.  The claimant was initially taken by ambulance to the

Baptist Memorial Hospital emergency room in Blytheville, Arkansas.  The history

obtained by the ambulance service is inconsistent with the claimant’s history,

aforementioned.  In addition, the record reflects that the claimant’s only complaints

involved her back and neck from a prior motor vehicle accident, as reflected below:

Narrative

emts were called to 421 w. main for 50 y/o h/f who was complaining of dizziness.
upon arrival we found the pt. lying in the floor.  pt. stated that she got up to go throw
some trash away got dizzy and fell in the floor.  pt. was complaining of back and
neck pain from a mva in feb.  pt. was a&o x3, pupils perl, breath sounds equal and
clear bilaterally.  pt. was assisted to her feet and helped to the stretcher by emts.
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pt. transported to the e.r. without incidence and a report given to the nurse and her
care turned over to the staff.  (Cl. Ex. A, p.3)

Again, the emergency room records reflect that the claimant became dizzy

while sitting for long periods without reciting any history of the injury stating that the

claimant “blacked out” and fell presenting complaints with neck and low back pain.

(Cl. Ex. A, pp.5, 11)

The claimant was next examined and treated by her family physician, Dr.

Sumner R. Cullom, in his office on March 29, 2004.  Dr. Cullom treated the claimant

conservatively and released her to return to work on March 31, 2004.  In fact, the

claimant returned to work for the employer herein and worked two (2) days following

the injury, at which time she resigned from her job.  The claimant maintained that she

did not seek further medical treatment because no one for the respondent contacted

her after she turned in her claim and, further, because she had no medical insurance.

These are mere assertions, not by the record as a whole.  In fact, the record reflects

claimant did not pursue her claim until November, 2005, after she settled a motor

vehicle accident claim which occurred on February 2, 2004, less than two (2) months

prior to the within claim.  (Tr. 42-43, 57)

The record reflects that the claimant returned to Dr. Cullom on March 31,

2004, April 2, 2004, and April 6, 2004, for follow-up treatment.  The claimant’s only

complaints at that time involved her prior cervical and lumbar complaints related to

the motor vehicle accident.  The claimant next saw Dr. Cullom on May 4, 2004, which

was the first time that the claimant made any complaints of knee and shoulder
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problems, in addition to the neck and back pain.  (Cl. Ex. A, p.15)

As previously pointed out, the claimant did not pursue her workers’

compensation claim until after she settled her motor vehicle accident claim in

November, 2005.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

Respondents contend that the claimant cannot prove that she sustained a

compensable injury on March 29, 2004, and, further, that the medical evidence

does not support a claim for medical treatment and/or indemnity benefits.
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Assuming arguendo that the claimant indeed has a shoulder injury, which is not

conceded herein, it would require sheer speculation and conjecture to attribute that

injury to the incident at the workplace rather than the claimant’s February 2, 2004,

motor vehicle accident.  Conjecture and speculation, however plausible, cannot be

permitted to supply the place of proof.  Dena Construction Company v. Hearndon,

264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist Hospital v. Adams, 43

Ark. App. 1, 858 S.W.2d 125 (1993).

This claim involves several disputes.  One issue, raised for the first time at

the hearing, concerned whether the claimant’s fall on March 29, 2004, was the

result of a work-related incident or an idiopathic condition.  In fact, subsequent to

the hearing, the claimant took the evidentiary deposition of Matricia Harvey to

address this issue.  Suffice it to say that Ms. Harvey’s deposition was of little

probative value.  However, regardless of what caused the claimant to fall, the

claimant has failed to prove, by a preponderance of the credible evidence, that she

sustained a work-related injury as the result of the incident.  The claimant maintains

that she sustained a left shoulder injury, as well as knee injuries from the fall.  As

reflected above, there is no medical evidence to support any claim of an alleged

shoulder injury or knee injury prior to May 4, 2004.  The histories contained in the

medical reports are inconsistent with the claim.  The claimant had sustained prior

injuries as the result of a motor vehicle accident on February 2, 2004, which
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resulted in complaints of pain in her neck and back which were the same complaints

that the claimant initially made following the March 29, 2004, incident at work.  The

claimant’s course of conduct in failing to seek medical treatment, as well as pursue

her workers’ compensation claim until following the settlement of the motor vehicle

accident reflects poorly on the claimant’s credibility.  There is no corroborating

evidence to support the claimant’s claim.

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that she

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  Accordingly, the within claim is hereby respectfully denied and

dismissed. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


