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STATEMENT OF THE CASE

A hearing was held on October 12,  2006, before Administrative Law

Judge Barbara Webb.  A Prehearing telephone conference was held on this

claim on August 1, 2006.  The Prehearing Order was entered in this case on

August 1, 2006.  The Prehearing Order set forth the stipulations offered by the

parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Prehearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the

Prehearing Order and as amended on the record are hereby accepted:  
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STIPULATIONS

By agreement of the parties, the stipulations applicable to this claim are

as follows:

1.  The Workers’ Compensation Commission has jurisdiction of this claim.

2.  The employer/employee/carrier relationship existed on July 20, 2004.

3.  The claimant is entitled to the maximum compensation rate of $453.00

for TTD and $340.00 for PPD, if compensable.

4.  The claim has been controverted in its entirety.

5.  The claimant suffered a previous compensable injury on November 8,

1993, resulting in a PPD rating of 15%.

6.  The claimant reached the end of his healing period on September 27,

2005.

ISSUES

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1.  Compensability.

2.  Temporary total disability benefits through the end of claimant’s

healing period  on September 27, 2005.

3.  Medical benefits.

4.  Controversion.

5.  All other issues, including wage loss and the extent of permanent

disability, have been reserved for future proceedings.
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The record consists of a one volume transcript of the October 12, 2006,

hearing, consisting of the testimony of David Hankins, Zachary St. John, Johnny

Heird, Rickey Altschul, and Eddie Vance and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Prehearing Order); Claimant’s Exhibit

No. 1 (medical records); Claimant’s Exhibit No. 2 (Form AR-3); Respondents No.

1, Exhibit No. 1 (Form AR-4); Respondents No. 1, Exhibit No. 2 (1/27/94 Mason

Report); Respondents No. 1, Exhibit No. 3 (7/19/99 - 3/11/02 Records):

Respondents No. 1,  Exhibit No. 4 (Second Injury Fund Exhibit); Joint Exhibit No.

1 (Deposition of Tracy Phillips, D.O.).

CONTENTIONS

The claimant contends that he suffered an injury in the course and scope

of his employment when he descended a ladder on a boiler that he was helping

to repair.  Claimant contends that when he descended the ladder and reached

the bottom of the platform, he slipped, falling two to three feet and injured his left

ankle, left leg and back.  Initially claimant believed that he had only twisted his

ankle and reported same.  If found compensable, claimant seeks TTD benefits

from February 2, 2005 until September 27, 2005.  

Respondents No. 1 contend that claimant was hired on April 7 and alleged

a July 20, 2004, injury date.  The claimant continued working until his August 5,

2004 lay-off, and at that point claimant filed for unemployment.  Respondents

contend that while the claimant did indicate that he had twisted his ankle, he

never reported or complained of back problems to his employer.  Respondents
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contend that claimant did not report or seek medical treatment until October 27,

2004.  Respondents contend that claimant had prior back surgery in 1996 and

that his back condition was pre-existing.  Alternatively, respondents contend that

claimant is not entitled to disability benefits during the time he collected

unemployment benefits.  Respondents further contend in the alternative that if

the claim is found compensable, claimant is entitled to TTD from August 30,

2005, until September  27, 2005, the only time he was taken off work by Dr.

Mason after his unemployment benefits ceased.  

All issues and contentions against and asserted by and/or related to

Respondent No. 2, Second Injury Fund, have been reserved by the parties.

FACTUAL BACKGROUND

The claimant is 47 years old (DOB: 2/1/1959).  He has been doing

electrical work approximately eighteen years.  He underwent surgery on his back

by Dr. Mason in 1994-1995.  He was hired by Turner on two separate occasions

in April of 2004.  He testified that he had disclosed his back problems on his job

application.  On July 20, 2005, approximately one month after he had returned to

work for Turner, the claimant testified that he hurt his right ankle and back when

he slipped off a concrete slab as he was climbing down a ladder on a large

boiler.  He felt immediate burning in his ankle.  He walked to the camp shop and

reported to his supervisor that he had “sprung” his ankle.  The next day his hip

and left leg were also hurting.  He explained to Vance that he was hurting on the

left side.  He continued to work but stated that he limped and no longer climbed
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the ladder.  On August 5, 2004, he was laid off by Turner.  He drew

unemployment benefits from August 6, 2004, until September 20, 2004, when he

went to work for Heird Electric.  He worked for Heird from September 20, 2004,

until October 1, 2004.  He went back on unemployment from October 1, 2004,

until February of 2005.  He explained that after he was laid off work by Turner,

he sought medical treatment from his regular doctor, Dr. Phillips.  He was

referred for MRIs on his ankle and his back and subsequently  referred to Dr.

Mason.  He explained that his ankle healed but that he can still feel burning in

his back. He testified that he had no problem with his back after his earlier

surgery other than sporadic muscle cramps.  He first learned that his back was

his problem when he went to see Dr. Phillips after he had been laid off.  He did

not fill out an accident report because he believed Eddie Vance, his supervisor,

would report the incident.  After he received the MRI report, he notified Vance. 

Vance came by his house and looked at the MRI.  He explained that it took nine

months to schedule a visit with Dr. Mason because he did not have money and

workmen’s comp did not sent the paperwork.  Since there had been a nine

month interval, Dr. Mason did another MRI.  The second MRI showed that the

slipped disc shown on the earlier MRI had popped back in place, but that he now

had bulging discs.  The claimant explained that he stopped receiving his

unemployment because he could not work.  He did not draw unemployment or

work between February 2, 2005, and September 27, 2005, the date he was

released by Dr. Mason.  
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On cross-examination, he explained that he was limiting himself to light

jobs since his back surgery such a running conduit and pulling wire without any

heavy lifting.  He testified that he has a similar burning sensation in his left leg

when he was injured in 1994.  As a result of his prior injury in 1994, he

underwent surgery on L4 and L5 and received a 15% rating from Dr. Mason. He

received a settlement for $20,000.00.   When he saw Dr. Mason, he told him that

he had no documented problems with his back prior to July 20, 2004.  He did not

tell him that he had been to Dr. Phillips in 1999 for low back problems.  He did

not tell him that he had x-rays of his back and hip on March 7, 2000.  He did not

tell Dr. Mason that in 2001 and 2002, he had been taking Arthrotec or that he

had put himself on light duty.  He did not tell him that before he got hurt in 2004,

he had back stiffness which required him to get up for an hour and a half to

limber up and take a hot shower.  He only told Turner that he had prior back

problems.  He explained that he told his co-worker, David Hankins, that his hip

and back was hurting the next day.  He said that Vance told him to go home and

put a heat pack on it and take a hot bath.  He did not report continued problems

after he was laid off.  He has a small engine repair shop at his house.  He did

small engine repairs in his backyard on weekends while he was working at

Turner.  He did not do any small engine repairs after he was hurt and left Turner.

He did not see a doctor for three months between July, 2004 and October 12,

2004.  He saw Dr. Phillips on November 8, 2004, and returned to see him seix

months later on May 11, 2005, when he sought treatment for a stye in his eye. 
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He did not see another doctor until he saw Dr. Mason on August 30, 2005.  He

was taken off work for a month.  He filed for social security disability in 2005 but

dismissed the case when he went back to work.

David Hankins testified on behalf of the claimant.  He was a co-worker

with the claimant at Turner Industries.  He testified that he saw Rickey step off

the ladder on the boiler onto the curb and twist his ankle.  He stated that Rickey

continued to limp for two weeks.  He explained that Rickey stayed and

completed his workday and left work at the appointed time.  He continued to

work as scheduled for 50 hours a week for the next two weeks.  He explained

that Tommy Evatt was the person to see if you needed to go to a doctor.    He

did not know that the claimant had prior back problems.  He believed that the

claimant had just twisted his ankle and did not remember him saying anything

about his back.  

Zachary St. John testified on behalf of the claimant.  He was a co-worker

at Turner Industries.  He recalled that the claimant stepped off the ladder on the

boiler and twisted his ankle and went to his knees.  He testified that the claimant

reported to Eddie Vance that he had hurt his ankle at the first break of the day at

9:00 a.m. He testified that the claimant continued to work that day and the rest of

the job until the layoff.  He explained that Rickey continued to limp when he was

walking until the layoff.  Rickey told him that it was just a sprained ankle.  He did

not know about any back problems but was told by Rickey that he had prior back

problems after the incident.  He would have remembered if the claimant had
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mentioned any back problems or leg numbness.  The claimant was capable of

going up and down the ladder after the incident.  He did not notice any other

signs of injury other than the limping.  He did not appear to have any difficulty

walking or functioning at times when he visited the claimant at his home.  

Johnny Heird testified on behalf of the claimant.  Heird is an electrical

contractor.  He explained that he had known the claimant a long time and that

Rickey had worked on and off for him since 1997.  In 2004, Rickey had told him

that he had been hurt and was needing to go to work.  He told him that he had

some light duty work and that he would take off whenever he had to.  Rickey

worked for him about two weeks in August or September of 2004.  He

subsequently worked for him in New Orleans on light duty.  Rickey told him that

he had been working at the paper mill and been laid off.  He explained that the

claimant had taken off early several days but stayed through the end of the day

when he could.  He worked for about six months in New Orleans.  He limped a

lot and someone helped him carry his tools.  In Louisiana, he limped at times. 

He trusted Rickey and had never had any trouble with him.  He was not aware

that the claimant had been under the same work restrictions from early back

problems for the previous six or seven years.  He believed the claimant improved

because he wasn’t limping all of the time in 2005.  He explained that the claimant

had previously worked for him and had done heavier work before his injury. After

the injury, he worked on lighter work and paperwork.



- 9 -Altschul - F500246

Eddie Vance testified on behalf of the Respondents No. 1.  He is

employed at the IP paper mill for Turner Industries as an electrical supervisor.

He hired the claimant and was not aware that he had restrictions on his back.  

He testified that they had safety meetings every Monday morning conducted by

Tommy Evatt, the safety manager.  He testified that he went to pick up the crew

at the end of the day and noticed the claimant limping as he came out of the

power house.  He told him that he hurt his ankle on the boiler.  He told him to go

see Tommy Evatt right then.  He talked with David and Zach who reported that

Altschul had twisted his ankle coming off of the ladder.  He did not report the

incident to Evatt.  Altschul continued to limped for about a week and reported on

the following Monday that he was sore.  Altschul did not mention that his back

was bothering him or that  his leg was numb.  Altschul did not work any modified

duty as a result of his injury.  He did not hear from him for several months after

the lay-off.  Altschul called and Vance went to his house.  He recalled that the

claimant was putting brake shoes on his truck or working on his lawnmower

because his toolbox was pulled out in the driveway.  The claimant showed him a

letter from a doctor and he reported the visit to Tommy Evatt.  He denied telling

the claimant to go home and put ice on his ankle.  He might have told him to

soak in a hot bath on the date of the incident.  He explained that he normally let

the guys go to the safety office and explain what had happened and did the

same with the claimant.  
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Medical records reflect that claimant first sought treatment with Dr. Phillips 

on October 12, 2004, with complaints of leg pain from hip from stepping off a

ladder wrong and turning his ankle.  The MRI of his ankle taken on October 27,

2004, revealed no fracture.  An MRI taken of his lumbar spine on November 8,

2004, revealed degenerative disk changes at L4-L5 with mild diffuse disk

bulging.  The impression was “recurrent left paracentral disk herniation at L5-S1

disk level.  Degenerative disk changes at L4-L5 disk level.”  On November 10,

2004, Dr. Phillips notes that Altschul was a long-term patient and had suffered

herniated disc from a secondary ankle sprain.  On July 25, 2005, Dr. Phillips

referred Altschul to Dr. Mason requesting that he reevaluate his status since he

had performed surgery on the claimant in the past.  On August 30, 2005, Dr.

Mason examined the claimant and ordered a new lumbar MRI.  The MRI of the

lumbar spine dated September 15, 2005, reflects “No evidence of fracture. No

evidence of acute recurrent disk herniation or canal narrowing.  Nonspecific mild

diffuse disk bulging at L4-L5 and L5-S1 level.  Degenerative disk disease

changes and dgenerative facet joint changes”.   On September 27, 2005, Dr.

Mason noted that based on the MRI, no surgery was indicated and the injuries

appear to be secondary to his fall and twisting of his ankle.  He noted that the

MRI showed no acute findings and that the findings were normal for his age.  He

gave him a prescription of Piroxicam.  He assigned an impairment rating of 5%

based on his pain, loss of mobility and MRI findings of degenerative disc disease

and facet arthritis.  He released him from his care.
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In the deposition of Dr. Phillips, he stated that the claimant had been

treated for lower back pain prior to 2004.  He further testified that the only way he

could relate the claimant’s back problems to the ankle sprain was through the

claimant’s own history.  


