BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F413307

DAVI D WRI GHT,

EMPLOYEE CLAI MANT
WAL - MART,

SELF- I NSURED EVMPLOYER RESPONDENT

OPINION FILED JUNE 20, 2006

Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The cl ai mant was represented by HONORABLE PHI LIP M W LSON,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE JEREMY
SWEARI NGEN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon March
22, 2006 in Little Rock, Arkansas. A prehearing order was
entered in this case on Decenber 2, 2005. This prehearing
order set out the stipulations offered by the parties and
outlined the issues to be litigated and resolved at the
present time. A copy of this prehearing order was nade
Conmi ssion’s Exhibit No. 1 to the hearing record.

The follow ng stipulations were submtted by the
parties and are hereby accept ed:

1. An enpl oyee-enpl oyer relationship existed between

t he clai mant and respondent on June 12, 2004, and

at all other tines relevant to this claim
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The claimant’s average weekly wage on June 12,
2004 was $233.43 per week, entitling the claimant
to conpensation rates of $156.00 for total

di sability and $154. 00 for pernmanent parti al

disability if this claimis found conpensabl e.

By agreenment of the parties, the issues to be |litigated

and resolved at the present tine were limted to the

fol | ow ng:

Cl ai mant :

1.
2.
3.

4.
5.

Conpensabi lity.

Medi cal expenses.

Tenporary disability (January 18, 2005 until July
18, 2005 - TTD or PPD after that date are
reserved).

Cont rover si on

Attorney’'s fees.

Respondent :

1.

o & w0 b

Conpensability of the claimant’s all eged June 12,
2004 injury.

Claimant’s entitlenent to nedical treatnent.

| ndemmi ty benefits.

Attorney’s fees.

Noti ce (Decenber of 2004).
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The record consists of the March 22, 2006 hearing
transcript and the exhibits contained therein.
DISCUSSION

1. Compensability of the Claimant’s Alleged June 12, 2004
Knee Injury.

To prove the occurrence of a conpensable injury as a
result of a specific incident which is identifiable by tine
and place of occurrence, the claimant nust establish by a
preponderance of the evidence: (1) that an injury occurred
arising out of and in the scope of enploynent; (2) that the
injury caused internal or external harmto the body which
requi red nedical services or resulted in disability or
death; (3) that the injury is established by nedica
evi dence supported by objective findings, as defined in Ark.
Code Ann. 8§ 11-9-102(16); and (4) that the injury was caused
by a specific incident and is identifiable by time and pl ace

of occurrence. M kel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W2d 876 (1997).

In the present case, | find that the claimant has
establ i shed by a preponderance of the evidence each of the
el enents necessary to establish a conpensabl e knee injury
caused by a specific incident that occurred on or about June

12, 2004. In this regard, the claimant’s testinony, as
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corroborated by forner co-worker John Pigg, establishes that
an incident occurred in nodule 7 at the Wl - Mart
Distribution Center in Searcy. M. Wight stepped onto a
pallet with notor oil stacked on it. The pallet was on
rollers and rolled backwards, and the oil fell onto M.
Wight, knocking himoff the pallet and out into the nodul e.
M. Pigg did not observe the accident, but heard a | oud
crashi ng noi se and wal ked over to observe M. Wight pinned
between the belt and the pallet of oil that had fallen and
pi nned him

The testinony of the claimant, as corroborated by
former co-worker Calvin Foster, establishes by a
preponder ance of the evidence that M. Wight began to
experience persistent problenms with his [ eg which he
attenpted to work through without reporting an injury to
managenent. \Wen his knee problem persisted, M. Wight
applied for and received a transfer to the truck re-fab
center, working on trailers rather than engaging in the
lifting required to fill orders. Shortly thereafter, M.
Wight reported his knee injury to managenent on or about
Decenber 17, 2004. After a period of investigation, Wl-
Mart advised M. Wight that Wal-Mart was not accepting

liability for his alleged work-rel ated knee injury, and M.



VWRI GHT - F413307 5

Wight was advised on January 18, 2005 that he could no
| onger work at the distribution center until his knee
condi tion resol ved.

In light of the nature of the specific incident where
the oil fell on M. Wight, his lack of docunented knee
problenms prior to that incident, and the persistent nature
of his knee problens after that incident, | find that the
cl ai mant has established that his knee injury at issue arose
out of and in the course and scope of his enploynent, and
that the injury has caused internal harmto the body which
required nedical services and resulted in at |east tenporary
di sability.

| also find that the claimant has established his
conpensabl e knee injury by nedical evidence supported by
objective findings. In this regard, | note that after a
short period of treatnent by Dr. M chael Justus, M. Wi ght
was eval uated on several occasions by Dr. Scott Smth. Dr.
Sm th observed synptons which he considered consistent with
patellar tendinitis and possible nmeniscal injury. M.
Wight then received an evaluation by Dr. Janes Mil hol |l an,
who al so caused an MRl of the knee to be perfornmed. As a
result of that MR, Dr. Mulhollan and Dr. Mark Sateri al e,

the attendi ng radiol ogi st, noted signal change in the knee
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In areas consistent with patellar tendinitis (or possible
tendon tear) and consistent with abnormality of the nedial
meni scus. In light of M. Wight’'s |lack of any knee
synptons prior to the incident which occurred at Wal -Mart in
June of 2004, | find that M. Wight has established by a
preponderance of the evidence a causal connection between
the objective signal abnormalities indicated in the MR
performed in Dr. Miulhollan’s office and the injury which he
sustained to his knee on June 12, 2004 and which persisted
t hereafter.

For the foregoing reasons, | find that the claimant has
established by a preponderance of the evidence each of the
el ements necessary to establish a conpensabl e knee injury on
June 12, 2004.

2. Notice.

Arkansas Code Annotated 8 11-9-701(a)(1l) provides:

Unless an injury either renders the
enpl oyee physically or nentally unable
to do so, or is made known to the
enpl oyer imediately after it occurs,
the enpl oyee shall report the injury to
t he enpl oyer on a form prescribed or
approved by the Wrkers’ Conpensation
Comm ssion and to a person or at a pl ace
specified by the enpl oyer, and the
enpl oyer shall not be responsible for
disability, nedical, or other benefits

prior to receipt of the enployee's
report of injury.
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Furthernore, Ark. Code Ann. 8§ 11-9-701(b)(1) provides
t hat:

Failure to give the notice shall not bar
any claim (A If the enployer had

know edge of the injury or death; (B) If
t he enpl oyee had no know edge that the
condition or disease arose out of and in
the course of the enploynent; (C If the
comm ssi on excuses the failure on the
grounds that for sone satisfactory
reason the notice could not be given.

In the present case, the preponderance of the evidence
establishes that M. Wight provided Wal-Mart notice of his
i njury on or about Decenber 17, 2004, and the preponderance
of the evidence in the record fails to establish the
exi stence of any of the statutory grounds for excusing
notice to the enployer prior to that date. Therefore, |
find that the respondents are not liable for any indemity
or nedical benefits in this claimprior to Decenber 17,
2004. However, as of the tinme of the hearing, neither party
was aware of any nedical treatnment or indemity benefits
that accrued prior to Decenber 17, 2004.

3. Temporary Disability (January 18, 2005 until July 18,
2005) .

The claimant’s work related injury at issue is a knee
injury, therefore the claimant’s injury is considered a

schedul ed injury. See Ark. Code Ann. 811-9-521(a). For a



VWRI GHT - F413307 8

scheduled injury, a claimant is entitled to tenporary total
disability benefits until the healing period ends or until
the claimant returns to work, whichever occurs first.

Wheel er Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W3d 822 (2002). The healing period continues until the
injured enployee is as far restored as the pernanent
character of the injury will permt. The healing period
ends once the underlying condition has becone stable and

when nothing further in the way of nedical treatnent wll

i nprove the permanent character of the injury. Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582 (1982). The

persi stence of pain is not sufficient, by itself, to extend
the healing period provided that the underlying condition
has stabilized. |[d.

In the present case, | find that the claimant has
establ i shed by a preponderance of the evidence that he
remai ned within his healing period for his conpensabl e knee
injury as of July 18, 2005, as he asserts. In this regard,
| note that as of June 28, 2005 when Dr. Ml hol | an proposed
i ncreased physical activity the respondents were not paying
benefits. The claimant did not have access to physical
t herapy, and Dr. Ml holl an was encouragi ng the claimant to

borrow a stationary bicycle and/or to swmin a | ake near
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his home in order to pronote knee novenent. 1In a letter
dated July 5, 2005, Dr. Ml hollan indicated that the
claimant was very nmarkedly limted beyond engaging in
sedentary activities, and in his February 7, 2006
deposition, Dr. Mul hollan indicated that an arthroscopic
surgery may be appropriate. However, the clainmnt has al so
been |l ost to treatnent by an appropriate knee specialist due
to Dr. Mulhollan’s retirement and due to the respondent’s
refusal to provide M. Wight treatnent for his knee
condition. Under the circunstances presented in this case,
| find that the claimant has established by a preponderance
of the evidence that he had not reached maxi num nedi cal
i nprovenent as of the date of his attorney’s July 18, 2005
|l etter to Dr. Ml hollan seeking Dr. Ml holl an’s opinion
regardi ng possible permanent partial inmpairnment related to
t he knee injury.

| also find that the claimant is entitled to tenporary
total disability conpensation fromthe date of his rel ease
by Wal - Mart on January 18, 2005 and continuing until the end
of the period at issue, July 18, 2005. The reasoning of the

Arkansas Court of Appeals in Farners Cooperative v. Biles,

77 Ark. App. 1, 69 S.W3d 899(2002) appears to be rel evant

to the “return to work” circunstances presented in the
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present case. In this regard, while one m ght argue that
M. Wight “returned to work” when he continued to work for
t he respondents between June 12, 2004 and January 18, 2005,
| note that in Biles the claimant (1) kept working after his
injury, (2) continued to work for six nonths until he was
term nated by his enployer for alleged m sconduct, and (3)
was fully performng his job prior to term nation

Not wi t hstandi ng claimant’s continued work in Biles, the
Court of Appeals reasoned for purposes of a tenporary total
disability award that

In light of the legislative purpose, it would
be ludicrous to assune that the |egislature sought
to penalize workers who sustain schedul ed
injuries, or to deter such workers from making a
good-faith effort to return to the work force
foll ow ng such an injury. Section 11-9-521(a)'s
brief reference to tenporary disability benefits
nmerely establishes the right of a worker who has
sustained a scheduled injury to such benefits, and
was clearly not intended to bar additional
tenporary total disability benefits follow ng an
unsuccessful attenpt to return to the workforce.
See Roberson v. \Waste Managenent, 58 Ark. App. 11,
944 S. W 2d 858 (1997).

"Return to work"” is not defined by the Act,
and we think it would be a gross perversion of the
pur pose of the Workers' Conpensation Act to hold
that appellee "returned to work" pursuant to §
11-9-521(a) by continuing to report to work
followng his injury. 1In our view, appellee never
| eft work. Appellee could not | eave work - w thout
being term nated for absenteeism- until he had
been eval uated by a physician and given an
of f-work slip. Appellee requested nedical care and
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eval uation, but appellant refused to provide it.

No reasonabl e construction of the term"return to

wor k" woul d permit an enployer to coerce an

i njured worker to abandon his claimto tenporary

di sability benefits by denying himreasonabl e and

necessary medical treatnent for an admittedly

conpensabl e injury. [footnote om tted]

Li kewi se, in the present case, since the claimnt never
left work i mediately follow ng the June 12, 2004 injury
until his termnation in January of 2005, | find that this
period of enploynent was not a “return to work” within the
meani ng of Ark. Code Ann. § 11-9-521(a) pursuant to the
Court’s reasoning in Biles, supra. Since there appears to
be no dispute that the claimant has remai ned of f work
thereafter, and since | find the claimant wthin his healing
period until at |east July 18, 2005, the claimant has
establi shed by a preponderance of the evidence that he is
entitled to the period of tenporary total disability
conpensati on at issue.

4. Medical Expenses.

Enmpl oyers nmust pronptly provide nedi cal services which
are reasonably necessary for treatnent of conpensable
injuries. Ark. Code Ann. 8 11-9-508(a). Injured enpl oyees
have the burden of proving by a preponderance of the

evi dence that nedical treatnent is reasonably necessary for

treatnment of the conpensable injury. Ark. Code Ann. 8§
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11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W2d 593 (1995). What constitutes reasonably
necessary medical treatnent is a question of fact for the

Conmmi ssi on. Gansky v. Hi -Tech Engi neering, 325 Ark. 163, 924

S.W2d 790 (1996); Air Conpressor Equipnent v. Sword, 69

Ark. App. 162, 11 S.W3d 1 (2000).

In the present case, | find that all of the nedi cal
treatment specifically docunented in the March 22, 2006
hearing transcript is reasonably necessary for treatnent of
M. Wight's conpensable knee injury. 1In addition, | note
that M. Wight’'s period of treatnment in a knee i mobilizer
did not resolve his knee injury as Dr. Mil hollan had hoped,
and Dr. Mulhollan’s treatment was limted due to the
respondent’s controversion of this case prior to Dr.

Mul hollan’s retirenent. | find because of the persistent
nature of M. Wight’s knee injury that additional nedical
treatment including, but not limted to, an eval uation by
anot her knee specialist as proposed by Dr. Mulhollan in his
August 4, 2005 office note, is reasonably necessary to treat
M. Wight's conpensabl e knee injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. An enpl oyee-enpl oyer relationship existed between
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t he clai mant and respondent on June 12, 2004, and at al
other tinmes relevant to this claim

2. The claimant’s average weekly wage on June 12,
2004 was $233.43 per week, entitling the claimant to
conpensation rates of $156.00 for total disability and
$154.00 for permanent partial disability if this claimis
found conpensabl e.

3. The cl ai mant has established by a preponderance of
the credi ble evidence that he sustained a conpensabl e knee
injury on or about June 12, 2004.

4. The cl ai mant has established by a preponderance of
the credi ble evidence that he is entitled to tenporary total
disability for the period at issue fromJanuary 18, 2005
until July 18, 2005.

5. The cl ai mant has established by a preponderance of
t he evidence that all of the nedical treatment docunented in
t he hearing record was reasonabl e and necessary for
treatnment of his conpensable knee injury, and the clai mant
has established by a preponderance of the evidence that
addi tional nedical treatnent, including but not limted to,
eval uation by a knee specialist is also reasonably necessary
for treatment of his conpensable injury.

6. The respondents are not liable for any nedi cal
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treatnent or period of disability which occurred prior to
their receipt of notice of injury on Decenber 17, 2004.
AWARD

The respondents are directed to pay benefits in
accordance with the findings of fact set forth herein. Al
accrued suns shall be paid in a lunp sum wi t hout di scount
and this award shall earn interest at the |l egal rate unti

pai d, pursuant to A C. A 811-9-809. See also Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S. W2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W2d 126 (1998); reversed on other grounds 336
Ark. 515, 988 S.W2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s
fee on the indemmity benefits awarded herein, one-half of
which is to be paid by the claimnt and one-half to be paid
by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Pernmanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W3d 463 (2002).
I T 1S SO ORDERED.

MARK CHURCHWEL L
Adm ni strative Law Judge



