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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE WILL A. KUETER,
Attorney at Law, Jonesboro, Arkansas.

The respondents were represented by HONORABLE WILLIAM C.
FRYE, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on January

4, 2006 in Mountain Home, Arkansas.  A prehearing order was

entered in this case on November 3, 2005.  A copy of this

prehearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of this prehearing order was

made Commission’s Exhibit No. 1 to the hearing record.  

The following stipulations were submitted by the

parties either in the prehearing order or at the start of

the hearing and are hereby accepted:
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1. The employee-employer-carrier relationship existed

on April 14, 2005 and at all pertinent times

hereto.

2. The claimant’s average weekly wage was $350.00 per

week ($8.75 per hour for 40 hours per week).

3. This claim has been controverted in its entirety.

4. The claimant worked until May 6, 2005 and seeks

temporary total disability until he was released

to return to work on August 29, 2005.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensability (specific incident or alternatively

gradual onset back injury).

2. TTD from May 6, 2005 through August 29, 2005.

3. Reasonable necessity of Dr. Robinson’s September

14, 2005 office visit and September 16, 2005 MRI.

4. Permanent Anatomical Impairment.

5. Attorney’s fees.

The record consists of the January 4, 2006 hearing

transcript and the exhibits contained therein.  In addition,

I have “blue-backed” to designate as part of the record the
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post hearing Index to Joint Exhibit No. 1 provided to me by

the parties.  

DISCUSSION

1. Compensability

The claimant contends that he sustained a compensable

back injury as a result of work activities on April 14, 2005

and/or on May 6, 2005.  On April 14, 2005, the claimant

became wedged under a floor joist while attempting to make a

path under a house in order to apply termite treatment.  The

claimant continued to work until May 6, 2005, when a rod

broke, and he fell during the course of preparing to perform

a termite application under a garage slab.  A lumbar MRI

performed on May 18, 2005 indicated an L4-5 disc

abnormality.  Dr. Scott Schlesinger, a neurosurgeon, removed

a large disc fragment on the right at L4-5.

The respondents contend that the claimant did not

sustain a compensable injury on April 14, 2005.  The

respondents note that the claimant was also treated by Dr.

Schlesinger for a very large L4-5 disc herniation in 2004,

and had some degree of ongoing back complaints after the

2004 surgery before April 14, 2005.  It is the respondents’

position that the claimant’s pain and difficulty in 2005 is

related back to his original problems and is, therefore, a
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recurrence.  To the extent that Dr. Schlesinger has rendered

an opinion to the contrary, the respondents state that Dr.

Schlesinger’s record is based solely upon history, and if

the history is flawed, then the opinion is flawed.  The

respondents state that in 10-15% of all disc herniation

cases, there is a recurrence of that disc herniation without

any type of trauma.

To prove the occurrence of a compensable injury as a

result of a specific incident or incidents which are

identifiable by time or place of occurrence, the claimant

must establish by a preponderance of the evidence: (1) that

an injury occurred arising out of and in the scope of

employment; (2) that the injury caused internal or external

harm to the body which required medical services or resulted

in disability or death; (3) that the injury is established

by medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16); and (4) that the

injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

The Full Commission recently summarized the burden of

proof and applicable legal standards regarding medical

opinions as follows in Pratt v. B & B Directional Boring,
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Full Workers’ Compensation Commission, Opinion filed October

31, 2005:

The burden of proof rests upon the claimant
to prove the compensability of his claim. Ringier
America v. Comles, 41 Ark. App. 47, 849 S.W.2d 1
(1993). There is no presumption that a claim is
compensable, that the claimant's injury is
job-related or that a claimant is entitled to
benefits. Crouch Funeral Home v. Crouch, 262 Ark.
App. 417, 557 S.W.2d 392 (1977); O.K. Processing,
Inc. v. Servold, 265 Ark. 352, 578 S.W.2d 224
(1979). The party having the burden of proof on
the issue must establish it by a preponderance of
the evidence. Ark. Code Ann. § 11-9-704(c)(2)
(Repl. 1996). In determining whether a claimant
has sustained his burden of proof, the Commission
shall weigh the evidence impartially, without
giving the benefit of the doubt to either party.
Ark. Code Ann. § 11-9-704; Wade v. Mr.
Cavenaugh's, 298 Ark. 363, 768 S.W.2d 521 (1989);
and Fowler v. McHenry, 22 Ark. App. 196, 737
S.W.2d 663 (1987).

The Commission has the authority to accept or
reject medical opinion and the authority to
determine its medical soundness and probative
force. Green Bay Packing v. Bartlett, 67 Ark. App.
332, 999 S.W.2d 692 (1999). The Commission need
not base a decision on how the medical profession
may characterize a given condition, but rather
primarily on factors germane to the purposes of
workers' compensation law. Tyson Foods, Inc. v.
Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).
As our Supreme Court has stated:

The Commission has never been limited to
medical evidence only in arriving at its
decision as to the amount or extent of a
claimant's injury. Rather, we wrote that
the Commission should consider all
competent evidence, including medical,
as well as lay testimony and the
testimony of the claimant himself. 
Further . . . while medical opinions are
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admissible and frequently helpful in
workers' compensation cases, they are
not conclusive.

A.G. Weldon v. Pierce Brothers Construction, 54
Ark. App. 344, 925 S.W.2d 179 (1996). A medical
opinion based solely upon claimant's history and
own subjective belief that a medical condition is
related to a compensable injury is not a
substitute for credible evidence. Brewer v.
Paragould Housing Authority, FC Opinion filed Jan.
22, 1996 (E417617).  Finally, no matter how
sincere a claimant's beliefs are that a medical
problem is related to a compensable injury, such
belief is not sufficient to meet the claimant's
burden of proof. Killenberger v. Big D Liquor,
Full Commission Opinion August 29, 1995 (E408248 &
E408249).

A.C.A. § 11-9-102(16)(B) provides that
medical opinions addressing compensability must be
stated within a reasonable degree of medical
certainty. In Freeman v. Con-Agra Frozen Foods,
344 Ark. 296, 40 S.W.3d 760 (2001), the Arkansas
Supreme Court held that in order for a medical
opinion regarding causation to "pass muster" such
opinion must be more than speculation, and go
beyond possibilities.

An aggravation is a new injury resulting from an

independent incident.  Farmland Ins. Co. v. Dubois, 54 Ark.

App. 141, 923 S.W.2d 883 (1996).  An aggravation, being a

new injury with an independent cause, must meet the

requirements for a compensable injury.  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998). A

recurrence is not a new injury but merely another period of

incapacitation resulting from a previous injury.  Atkins

Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897
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(1996). A recurrence exists when the second complication is

a natural and probable consequence of a prior injury. 

Weldon v. Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W.2d

179 (1996).

In the present case, I find that the claimant

established by a preponderance of the evidence that he

sustained a compensable back injury on April 14, 2005, and

not a recurrence of pre-existing back problems as the

respondents contend.  I note that the L4-5 injury at issue

is established by medical evidence supported by objective

findings, including both the May 18, 2005 MRI findings and

Dr. Schlesinger’s July 14, 2005 operative report documenting

an abnormality consistent with an injury to the L4-5 disc. 

(Jt. Ex. 1: Baxter/Section 4 p. 17 and Springhill/Section 6

p. 1-2)  The claimant’s struggle while pinned under a floor

joist on April 14, 2005 is a specific incident, and there is

no dispute the claimant was under the house in the course of

fulfilling employment duties.  

As the respondents note however, the more difficult

issue is whether the L4-5 disc herniation identified by MRI

on May 18, 2005 was a new injury caused by being pinned and

struggling to get free on April 14, 2005, and/or by falling

at work on May 6, 2005 (also a specific incident) or was
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instead only a recurrence of pre-existing disc

abnormalities.  In a June 29, 2005 letter to Dr. Lonnie

Robinson, Dr. Schlesinger recorded the following history and

rendered the following opinion regarding the claimant’s L4-5

disc herniation identified in 2005:

HISTORY OF THE PRESENT ILLNESS

Mr. Worsham is a 28-year-old male with a chief
complaint of sciatic pain in the right lower
extremity.  This started on 4/14/05 while working
underneath a house.  He says that everything was
great from the surgery I did on him on 4/8/04 at
the right L4-5 level.  He had been really cured of
the problem and was going on about his normal
business.  This new problem occurred while at work
precipitated by a specific incident.  The pain is
severe down the right leg.  He comes in now for
neurosurgical consultation.

. . .

Impression/Plan/Discussion

In this case, it is my neurosurgical consultative
opinion that this is a new herniation.  This was a
precipitating event from work.  I would state that
a high degree of medical certainty that this was
caused by a work related injury.  Despite the fact
that this is a recurrent disc herniation from the
L4-5 level, this is a new event and he had no
problems with his back between the time of his
surgery and now.  The only problem he has had
between the present problem and his back surgery
was a pulled muscle, which was treated with
medications and resolved.  He had no sciatic pain
since his surgery until this injury.  (Jt. Exh. 1: 
Schlesinger/Section 2 p. 30-34)

To the extent that the respondents suggest that Dr.

Schlesinger’s opinion is based on an inaccurate history, I
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note that the parties took Dr. Schlesinger’s deposition on

December 15, 2005, during which the respondents’ attorney

ably availed himself of the opportunity to provide Dr.

Schlesinger medical reports from Dr. Elders and Dr. Robinson

from 2004 to determine the accuracy of the history relied

upon by Dr. Schlesinger in his opinion quoted above.

Dr. Schlesinger testified that the symptoms and

prescription in Dr. Elders’ report four months after the

2004 surgery “would seem to be normal sort of pain that

somebody might have as a result of a previous disc

herniation surgery.”  Dr. Schlesinger testified that

“nothing about these two notes would indicate to me a disc

recurrence.”  (Jt. Exh. 2 p. 18).

Likewise, Jill Hopper, the owner’s wife and office

manager at Hopper Termite & Pest Management, testified to

her understanding that the claimant went to work in June of

2004, experienced a sprain in December of 2004, that he

limped around the time of the sprain, but walked crooked

after April 14, 2005. (T. p. 74).

Casey Sanders, a friend, cousin and co-worker to the

claimant on April 14, 2005, testified that after the

claimant and Mr. Sanders got out from under the house on

April 14, 2005, the claimant needed assistance from Mr.
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Sanders in getting his coveralls off because his back hurt. 

Mr. Sanders testified that the claimant was hurting and

slumped over in the week or so that they worked together

after April 14, 2005.  (T. 66-67).

I find from the testimony of the claimant, and the

testimony of Mr. Sanders and Ms. Hopper cited above, that

the claimant has established by a preponderance of the

evidence that he experienced a back injury at work on April

14, 2005.  I find from Dr. Schlesinger’s deposition

testimony cited above that Dr. Schlesinger’s causation

opinion was not based on any relevant mistake of material

fact.  Furthermore, because Dr. Schlesinger was the

claimant’s treating physician for both his 2004 surgery and

his 2005 surgery, I find that Dr. Schlesinger’s medical

opinion on causation is entitled to great weight.  I

therefore find that the claimant has established by a

preponderance of the evidence that his L4-5 disc herniation

identified by MRI on May 18, 2005 was caused by the work

injury sustained on April 14, 2005, and was not a recurrence

of his 2004 back problems as the respondents assert.

For the reasons discussed herein, I therefore find that

the claimant has established by a preponderance of the

evidence all of the requirements necessary to establish that
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he sustained a compensable back injury caused by a specific

incident on April 14, 2005 and identifiable by time and

place of occurrence. 

2. Temporary Disability From May 6, 2005 Through August
29, 2005

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, the claimant’s testimony persuades

me that he was only able to continue working with his back

pain from the April 14, 2005 injury only until he fell on

May 6, 2005, when his pain became incapacitating.  The

claimant has therefore established that he remained within

his healing period and totally incapacitated from earning

from May 6, 2005 through the date of his surgery on July 14,

2005.  

In addition, I find that the claimant has established

by a preponderance of the evidence that he is also entitled
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to temporary total disability compensation after his July

14, 2005 surgery through August 29, 2005.  In this regard, I

note that my assessment of the claimant’s post-surgical

condition is somewhat hampered by Dr. Schlesinger’s loss or

misplacement of Dr. Schlesinger’s post-surgical follow-up

evaluation report.  However, Dr. Schlesinger testified that

the claimant would probably not reach maximum medical

improvement for three months after the July 14, 2005

surgery, i.e. until some time in October of 2005.  In

addition, the parties have stipulated that the claimant was

released to return to work on August 29, 2005.  Because the

claimant has established that he remained in his healing

period after August 29, 2005, and was not released to return

to work until August 29, 2005, I find that the claimant has

established by a preponderance of the evidence that he is

entitled compensation for temporary total disability for the

period from May 6, 2005 through August 29, 2005.

I note that the respondents are entitled to an offset

for any unemployment benefits that the claimant may have

received for any portion of this same period pursuant to

Ark. Code Ann. § 11-9-506 (Repl. 2002).

3. Reasonable Necessity of Dr. Robinson’s September 14,
2005 Office Visit and September 16, 2005 MRI
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Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury. Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission. Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment. Tina Haskins v. TEC, Full Workers'

Compensation Commission, June 20, 1991 (D704562).  An

employer may also remain liable for medical treatment

reasonably necessary to maintain a claimant's condition

after the healing period ends. Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).
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In addition, the Full Commission explained in Wells v.

Wal-Mart Associates, Full Workers’ Compensation Commission,

Opinion filed May 22, 2002 (W.C.C. No. F100849):

[W]e note that an injured worker is not required
by law to establish a need for ongoing medical
treatment through evidence of objective medical
findings. Williams v. Prostaff Temporaries, 336
Ark. 510, 988 S.W.2d 1 (1999). However, we note
that the presence or absence of ongoing objective
pathology can be a relevant factor.

At the hearing, the respondents asserted that the

respondents should not be liable for Dr. Robinson’s

September 14, 2005 office visit and a September 16, 2005

lumbar MRI “because, obviously, something else has gone on.” 

(T. p. 86).  I disagree.  To the contrary, the claimant’s

testimony establishes that the claimant was off work between

his July 14, 2005 surgery and his September 14, 2005 office

visit.  Dr. Schlesinger’s deposition and the claimant’s

deposition establish that Dr. Schlesinger released the

claimant in August of 2005, and the medical reports indicate

that it was Dr. Robinson who initially referred the claimant

to Dr. Schlesinger.  Under these circumstances, I find it

appropriate for the claimant to have returned to Dr.

Robinson for any follow-up needed after his release by Dr.

Schlesinger in August of 2005.
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From Dr. Robinson’s September 14, 2005 office note, I

also find a lack of evidence establishing that “something

else has gone on”.  Rather than identifying any new

problems, Dr. Robinson took a history of continuing problems

with intermittent pain and tingling in the claimant’s toes. 

(Jt. Exh. 1: Robinson/Section 1 p. 7)  The lumbar MRI which

Dr. Robinson ordered indicated abnormality only at L4-5, and

hand written notes on that MRI report indicate that the

claimant would call for an appointment (presumably with Dr.

Schlesinger).  (Jt. Exh. 1: Robinson/Section 1 p. 13)  Given

the lack of evidence indicating that the claimant developed

any new back injury or condition after the July 14, 2005

surgery, and in light of the nature of the claimant’s second

surgery and his documented continuing symptoms after that

surgery, I find that Dr. Robinson’s September 14, 2005

office visit and the MRI which he requested were both

reasonably necessary follow-up treatment for the claimant’s

compensable back injury sustained on April 14, 2005.

4. Permanent Anatomical Impairment

The claimant seeks benefits for a 10% anatomical

impairment rated to the whole body.  Dr. Schlesinger

testified as follows regarding an appropriate impairment

rating:
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Q..  Okay.  Once again, can we prevail upon you to
give an impairment opinion on what additional
impairment there would be over and above the eight
percent if [sic] you would have assigned for the
first surgery?

A.  Well, assuming that the first impairment was
eight percent, I would give him an additional one
- - or two percent for his second operation,
bringing the total to ten percent.  If only the
second operation condition [sic] was ratable, I
would just give him an eight percent rating.  But
if the first one was ratable, I would then give
him and additional two percent for the second
operation, for a total of ten percent.  (Jt. Exh.
2 p. 16).

The Arkansas Court of Appeals thoroughly discussed the

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment in Excelsior

Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823 (2003).

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides  even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury
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is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., ___ Ark. App. ___, ___ S.W.3d ___ (CA 03-978

filed June 16, 2004).  Major cause means more than 50% of

the cause.  Ark. Code Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor or the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).

The Full Commission dealt with circumstances

essentially identical to the relevant facts in the present

case in Meredith v. Blue Glass, Inc., Full Workers’

Compensation Commission, Opinion filed June 16, 2005
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(E706402).  In Meredith, the claimant received L5-S1 back

injuries in 1991 and in 1997, and underwent disc surgery

after each injury.  After the second surgery, the claimant’s

treating physician assigned a 10% impairment rating, and the

dissenting Commissioner concluded in Meredith that the

claimant should be entitled to benefits for a 10% impairment

rating from the employer at the time of the 1997 injury. 

However, the Full Commission majority opinion in Meredith

concluded that, since the Guides provide only for an

additional 2% impairment rating for a second surgery, the

employer at the time of the 1997 injury was liable for a 2%

impairment, not a 10% impairment.  Absent any further

guidance from the Full Commission or the Courts to the

contrary, I find that the respondents in the present case

are likewise liable for benefits for a 2% whole body

impairment rating, based on the 2005 injury and second

surgery, and not a 10% whole body impairment rating, which

would encompass both the 2004 injury and surgery and the

2005 injury and surgery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-carrier relationship existed

on April 14, 2005 and at all pertinent times hereto.

2. The claimant’s average weekly wage was $350.00 per
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week ($8.75 per hour for 40 hours per week).

3. This claim has been controverted in its entirety.

4. The claimant worked until May 6, 2005 and seeks

temporary total disability until he was released to return

to work on August 29, 2005.

5. The claimant proved by a preponderance of the

evidence that he sustained a compensable back injury caused

by a specific back injury on April 14, 2005 and identifiable

by time and place of occurrence.

6. The claimant established by a preponderance of the

evidence that he is entitled to temporary total disability

compensation for disability which began on May 6, 2005 and

ended on August 29, 2005.

7. The claimant established by a preponderance of the

evidence that Dr. Robinson’s September 14, 2005 office visit

and the September 16, 2005 MRI ordered by Dr. Robinson were

each reasonably necessary for treatment of the claimant’s

April 14, 2005 injury.

8. The preponderance of the evidence establishes that

the claimant is entitled benefits for an additional 2%

permanent anatomical impairment rated to the body as a whole

as a result of his April 14, 2005 L5-S1 disc injury and

surgery performed on July 14, 2005. 
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AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  All

accrued sums shall be paid in a lump sum without discount

and this award shall earn interest at the legal rate until

paid, pursuant to A.C.A. §11-9-809, and Couch v. First State

Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998); reversed on other

grounds 336 Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


