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STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 30, 2006,

in Fort Smith, Arkansas. A pre-hearing order was entered in this

case on February 28, 2006.  This pre-hearing order purported to

set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time.  Prior to

the commencement of the hearing, the parties announced that they

had not been able to agree on the appropriate average weekly

compensation wage.  Thus, no stipulation could be entered in this

regard, and this matter was made a disputed issue.  A copy of the

pre-hearing order with these amendments noted thereon, was  made

Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and are

hereby accepted:

1. On April 27, 2005,  the relationship of employee-

employer-carrier-TPA existed between the parties.
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2. On April 27, 2005, Virginia Womack was the legal wife of

the deceased and dependent upon him for support.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved were limited to the following:

1. Whether the claimant’s fatal injuries on April 27, 2005

represent compensable injuries under the Act.

2. The entitlement of the claimant’s widow to funeral

expense and widow’s benefits.

3. The claimant’s average weekly wage at the time of his

death.

In regard to these issues, the claimant contends that at the

time of the motor vehicle accident that resulted in the decedent’s

death, the decedent was within the scope and course of his

employment and that the death arose out of his employment. The

claimant contends that she was the legal widow of the decedent at

the time of the accident and the resulting death and that therefore

she should receive widow’s benefits and payment of funeral benefits

as provided by statute.  The claimant contends that her attorney is

entitled to an appropriate attorney’s fee.

In regard to these issues, the respondents contend the

claimant was not performing employment related services at the time

of his fatal injury on 4/27/05.  As such, respondents contend the

carrier is not liable for widow’s benefits or funeral expenses

associated with Mr. Womack’s death.
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DISCUSSION

I. AVERAGE WEEKLY WAGE

The first issue to be addressed concerns the amount of the

claimant’s average weekly wage, at the time of his death. The

resolution of this issue is controlled by the provisions of Ark.

Code Ann. §11-9-518. 

The evidence presented reflects that the claimant worked for

the respondent on two separate occasions during the 52 week period

preceding his death on April 27, 2005.  The first of these periods

of employment ended on or about June 7, 2004. The claimant did not

begin the second period of employment until on or about January 3,

2005.

The greater weight of the credible evidence, including the

testimony of James Hale (the respondent’s drilling superintendent),

shows that the employment relationship between the claimant and the

respondent was totally severed on or about June 7, 2004. Although

Mr. Hale initially testified that the claimant was merely “laid

off” he subsequently conceded that the employment relationship had

been totally terminated and that the claimant would have to reapply

and be rehired in order to resume work with the respondent.  The

evidence further shows that between June 7, 2004 and January 3,

2005, the claimant was regularly employed for other employers.  On

or about January 3, 2005, the claimant reapplied for employment

with the respondent and was rehired.  

Ark. Code Ann. §11-9-518 requires that a claimant’s average

weekly wage is to be computed on the contract of hire in force at
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the exact time of the accidental injury. Clearly, the contract of

hire in force at the time of the claimant’s accidental injury was

the contract he entered into with the respondent on or about

January 2 or January 3, 2005.  During the time the claimant was

employed by the respondent under this most recent contract of hire,

he earned “wages” totaling $9,653.01.  However, it is obvious that

any wages earned by the claimant, after the pay period ending April

25, 2005, would not reflect a full work week, as required by the

Act (the claimant’s death being on April 27, 2005).  Thus, only the

claimant’s wages for the full work weeks during this 16 week period

of employment should be considered.  This amount totals $9,481.51.

During this second period of employment, the claimant also

received “per diem” payments totaling $2,145.00.  Although there

was some testimony that these payments were intended to reimburse

the claimant for  work related expenses, the testimony of Mr. Hale

reflects that these payments were essentially a bonus or additional

wages, and there was no real relationship with any expenses

actually incurred. There was no requirement for receipts or any

type of verification that these amounts were used for specific or

limited purposes.  As indicated by Mr. Hale, these payments were

simply an arrangement to give employees a raise or bonus, without

state or federal withholding. Thus, it is my opinion that these

amounts should be included with those specifically designated as

“wages” in determining the claimant’s average weekly wage.  

Thus, I find that the claimant received a total compensation

of $11,626.51 during the 16 week period of employment immediately
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prior to his fatal accident. When the total amount is divided by

the number of weeks required to earn this money (i.e. 16), it

yields an average weekly wage of $726.66. It is my opinion that

this is the appropriate average weekly wage under Ark. Code Ann.

§11-9-518.

II. COMPENSABILITY

There is no conflict in the substantial facts surrounding the

claimant’s fatal accident on April 27,2005.  The greater weight of

the credible evidence establishes that the claimant had been hired

by the respondent to perform the employment duties of a general

“deck hand” on a gas drilling rig. He was expected to be on the rig

platform, dressed in the appropriate gear, and ready to actually

commence his regular assigned duties at 6:00 a.m. In order to reach

the particular drilling rig, to which he had been assigned, the

claimant was required to leave the public highway and travel

approximately two to three miles over a single lane private dirt

lane.  The claimant was also required to go through two locked

gates.  The keys to these locks was given by the respondent only to

the drillers and tool pursers for the rig.  The claimant had no

such key.

On the morning of April 27, 2005, the claimant was driven by

his wife to the first locked gate, which separated the private

access road from the public highway. They arrived at approximately

5:45 a.m. but could proceed no farther because of the locked gate.

Pat Hurst, the claimant’s supervisor was late, but eventually

arrived at the locked gate with another employee. Mr. Hurst gave
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his key to the claimant and instructed him to “jump in the back.”

Mr. Hurst then proceeded to the locked gate, which the claimant

unlocked and opened.  After the truck drove through,  the claimant

apparently closed the gate and got back into the truck bed. The

three then proceeded toward the well site, and the claimant’s wife

returned home.  The greater weight of the evidence does not show

that Mr. Hurst was expressly required by the respondent to provide

the claimant with a ride from the locked gate to the well site.

Nor does the evidence show that the respondent had forbidden or

even discouraged such a practice.

Approximately three-eighths of a mile from the well site and

past both of the two locked gates, Mr. Hurst lost control of his

vehicle while negotiating a curve on the single lane dirt access

road. The vehicle left the road, overturned, and threw the claimant

from the bed of the truck.  The vehicle then rolled over onto the

claimant, causing his fatal injuries, and immediate death.  This

accident occurred at approximately 6:13 a.m.  

The evidence presented is clearly sufficient to satisfy the

initial compensability requirements of Ark. Code Ann. §11-9-

102(4)(D).  The claimant’s death certificate is sufficient to

establish by expert medical evidence the actual existence of

physical injuries to the claimant’s torso. It is further apparent

that the existence of these injuries was based upon the visual

observation by the examiner of findings beyond the claimant’s

voluntary control.  
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It is further apparent that the evidence presented is

unquestionably sufficient to prove all but one of the definitional

requirements for a “compensable injury”, under Ark. Code Ann. §11-

9-102(4)(A)(i).  The claimant’s fatal injuries were clearly the

result of an “accident” as that term is used in this subsection.

These injuries were caused by a specific incident and are

identifiable by time and place of occurrence.  It is further

obvious that these injuries caused internal physical harm to the

claimant’s body. Finally, these injuries resulted in the claimant’s

immediate death.

The only definitional requirement of Ark. Code Ann. §11-9-

102(4)(A)(i) that is actually in dispute is whether these fatal

injuries “arose out of and occurred in the course of” the

claimant’s employment with this respondent.  Although the “going

and coming rule” and the exclusionary provisions of Ark. Code Ann.

§11-9-102(4)(B)(iii) will be discussed herein are involved in this

matter, they are merely adjuncts to the primary issue of whether

the claimant’s fatal injuries “arose out of and occurred in the

course of his employment”.  The burden rests upon the claimant to

prove this definitional requirement of Ark. Code Ann. §11-9-

102(4)(A)(i).

The Appellate Courts have consistently interpreted the term

“arising out of and in the course of” the employment as follows:

“‘Arising out of the employment’ refers to the
origin or cause of the accident.  In order for
an injury to arise out of the employment, it
must be a natural and probable consequence or
incident of the employment and a natural
result of one of its risks”, Arkansas
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Department of Corrections v. Glover, 35 Ark.
App. 32, 812 S.W. 2nd 692(1991).”

“‘In the course of the employment’ refers to
the time, place, and circumstances under which
the injury occurred.” (Arkansas Department of
Corrections v. Glover, cited supra).

The Appellate Courts have adopted Larson’s interpretation of

the “in the course of the employment” requirement:

“In order to satisfy the statutory requirement
that an injury occur “in the course of” the
employment the injury must occur within the
general time and space boundaries of the
employment and while the employee is carrying
out the employer’s purpose or advancing the
employer’s interest directly or indirectly.”
White v. Georgia Pacific Corporation, 339 Ark.
474, 6 S.W. 3rd 98 (1999). 

 
It is at this point that the exclusionary provisions of Ark.

Code Ann. §11-9-102(4)(B)(iii) and the “going and coming” rule

enter in.  As recognized by the Appellate decisions, the

exclusionary provisions of Ark. Code Ann. §11-9-102(4)(B)(iii) are

simply a restatement of the traditional requirement that the injury

must occur in the course of the employment. White (cited supra).

    The “going and coming” rule is a general rule that presumes

that workers’ compensation was not intended to protect an employee

from all the perils that might be encountered in traveling to and

from his regular place of employment. The obvious rationale being

that, although such travel would to some extent benefit the

employer, it generally did not occur during the employee’s regular

working hours and on the employer’s premises. The risks imposed by

such a journey were not peculiar to the employment, but were risks

to which the general public, at large, was exposed, Larson’s
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Workmen’s Compensation Law, Section 1511 et seq.  However, the

“going and coming” rule is more notable for its numerous exceptions

than its general application.   Ultimately, the Arkansas Supreme

Court, in Moncus v. Billingsley Logging,      Ark.      ;     

S.W. 3rd    ; (May 18, 2006), has held that the “going and coming”

rule does not bar recovery for any injuries sustained “while the

employee was furthering the interests of the employer.”

There are a considerable number of similarities of fact

between Moncus and the present claim.  In Moncus, an unusual

situation and arisen that caused the employer to require his

employees to meet at a site other than the actual job site and then

travel to the job site (unfamiliarity of the route to the actual

job site).  In the present case, an unusual situation had arisen

that caused Alexander Drilling to adopt a policy that resulted in

its employees having to meet at a site other than the actual job

site (i.e. a locked entry gate and limited access to necessary

keys).  While in Moncus the employees had been expressly directed

by the employer to meet at this initial site, in the present case

such a meeting was implicitly required by the employer on this

particular well site by the locked gate and limited keys.  It is

immaterial that this limited access may have been imposed on the

respondent under the terms of its contracts with outside parties.

Regardless of how it become a requirement or practice of the

respondent, in this situation, it was more-the-less a requirement

mandated to its employees by Alexander Drilling.
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In Moncus, the claimant’s travel to the actual job site in a

particular manner was expressly directed by his employer.  In the

present case, the claimant’s ability to only travel to the actual

job site in a particular manner was implicitly dictated by the

method of controlling access to the actual job site adopted by

Alexander Drilling. As in Moncus, this claimant was not allowed to

travel to the actual job site when and how he chose. Rather, his

actions in this regard were controlled by his employer. 

In the present case, the employer’s implicit control over the

time, method, and manner of the claimant’s travel from the locked

gate to the actual job site is further reinforced by the explicit

directions given him by Mr. Patrick Hurst, his supervisor to unlock

the gate and get in Mr. Hurst’s truck.  Mr. Hurst, as the

claimant’s supervisor could enlarge the course of the claimant’s

supervisor could enlarge the course of the claimant’s employment by

“assigning tasks outside the usual scope of the employment”,

Arkansas Department of Correction v. Glover, 35 Ar. App. 32, 812

S.W. 2nd 692(1991).  

Clearly, the unlocking and resecuring of the gate and the

expeditious transportation of the claimant and other crew members

to the actual well site advanced the respondent’s interests, in the

same manner as the convoying of employees did in Moncus.  The

respondent’s drilling operation at the well site could not proceed

without a full crew, including the claimant.  Failure to properly

secure the private property over which the respondent’s employees

were required to travel could foreseeably have a direct and
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significant effect on the Alexander Drilling’s current and future

operations and expose it to significant liability if it did not

insure that the security of its access route was reasonably

protected.  

In Moncus, the Supreme Court held that, under the facts of the

case, the employer had made the travel from the rendezvous site to

the actual work site a “necessary part of the employment.”  It is

my opinion that under, under the facts of this case, Alexander

Drilling made the claimant’s travel from the locked gate to the

actual well site a “necessary part” of this employment.

The facts in this case are also similar to those in Bethel

Corp. v. Winther, 262 Ark. 361, 556 S.W. 2d 882.  In Winther, the

Supreme Court recognized the “special hazzard” exception to

the”going and coming” rule.  The Court quoted with approval from

Larson on Workmen’s Compensation at 15.15:

“It is not proximity, or reasonable distance,
or even the identifying of surrounding areas
with the premises; it is simply that, when a
Court has satisfied itself that there is a
distinct ‘arising out of’ causal connection
between the conditions under which the
claimant must approach and leave the premises
and the occurrence of the injury, it may hold
that the course of employment extends as far
as those conditions extend.”

In the present case, the claimant’s best access to the actual

job site was by means of the narrow private dirt road with his only

alternative an even more dangerous “logging” road. The risks

inherent in traveling this route would not be considered those to

which the general public would be exposed.  Although the accident

report indicates that careless or prohibited driving was a
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“contributing factor” to the accident, it is my opinion that the

composition, narrowness, and lack of safeguards (such as rails)

generally found on public roads also played a causal role in the

claimant’s accident and fatal injuries. As the claimant’s

employment required him to travel this road, it also exposed him to

the particular risks of such travel.  Thus, causing these

particular risks to become a natural risk of his employment.

Using this rationale applied by the Supreme Court in Moncus,

and Winther, I find that the claimant has proven that the accident

and fatal injuries of April 27, 2005, “arose out of” and “occurred

in the course of” his employment with the respondent Alexander

Drilling. I further find that he is not barred from receiving

workers’ compensation benefits by either Ark. Code Ann. §11-9-

102(4)(B)(iii) or the “going and coming” rule.

III. BENEFITS

The claimant’s entitlement to benefits would be controlled by

the provisions of Ark. Code Ann. §11-9-527. Clearly, the claimant

would be entitled to the payment of actual funeral expenses

incurred, not to exceed the sum of $6,000.00.  Claimant’s Exhibit

No. 1, page 5 shows that the actual funeral expenses incurred

exceeded these sum of $6,000.00. However, the claimant would be

limited to the $6,000.00 maximum.

The greater weight of the credible evidence presented further

shows that, at the time of the claimant’s compensable injuries and

death, his legal wife was Virginia Lee Womack, the actual claimant

herein.  The greater weight of the credible evidence presented
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further shows that said Virginia Lee Womack was living with and

actually dependent upon the claimant at the time of his death.

There is no evidence of any dependent children.

Therefore, pursuant to Ark. Code Ann. §11-9-527(c)(1)(A)(i)

Virginia Lee Womack would be entitled to widow’s benefits in the

amount of 35% of the claimant’s average weekly wage until her death

or remarriage.  Thirty-five (35%) percent of the claimant’s average

weekly wage of $726.66 would yield a weekly benefit of $254.00.

These weekly benefits commenced to accrue on the date following the

claimant’s employment related accident, compensable injuries, and

death (i.e. April 28, 2005). Such benefits shall continue until the

death or remarriage of Virginia Lee Womack.    

 FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On April 27, 2005,  the relationship of employee-employer

carrier-third party administrator existed between the

parties.

3. On April 27, 2005, the claimant earned an average weekly

wage of $726.66.

4. On April 27, 2005, the claimant sustained compensable

injuries that resulted in his immediate death.

5. The greater weight of the credible evidence shows that

these injuries arose out of and occurred in the course of

his employment with this respondent, were caused by a

specific incident, are identifiable by time and place of
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occurrence, caused internal physical harm to the

claimant’s body, and resulted in his death. Further, the

actual existence of these physical injuries is

established by medical evidence and supported by

objective findings.

6. The claimant is not barred from receiving benefits for

the foregoing compensable injuries by either the

provisions of Ark. Code Ann. §11-9-102(4)(B)(iii) or the

“going and coming” rule.  Specifically, the greater

weight of the credible evidence shows that the claimant

was “performing employment services” at the time of his

accident and fatal injuries.  

7. At the time of his accident and fatal injuries, Virginia

Womack was the legal wife of the claimant and was living

with and dependent upon him for support.  The evidence

fails to show that, at the time of the claimant’s fatal

injuries, and death, there were any dependent children.

The appropriate widow’s benefits are $254.00 per week. 

8. The respondents have controverted this claim in its

entirety.

9. A reasonable fee for the claimant’s attorney is the

maximum statutory attorney’s fee on the controverted

widow’s benefits herein awarded.

ORDER

The respondents shall be liable for appropriate funeral

expenses in the sum of $6,000.00.  
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The respondents shall pay to the claimant’s widow, Virginia

Lee Womack, benefits in the amount of $254.00 per week for the

period beginning April 28, 2005, and continuing until her death or

remarriage.  

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the controverted widow’s

benefits herein awarded.  One-half of this fee is the obligation of

the respondents in addition to such benefits.  The remaining one-

half of this fee is to be withheld by the respondents from such

benefits.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


