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STATEMENT OF THE CASE

A hearing was held in the above styled claim on February 14,

2006, in Fort Smith, Arkansas. A pre-hearing order was issued in

this case on November 29, 2005.  The pre-hearing order  set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was been made Commission’s  Exhibit No. l to the

hearing. 

The following stipulations were offered by the parties and are

hereby accepted:

1. On April 5, 2002,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

2. The appropriate weekly compensation rates are $425.00 for

total disability and $319.00 for permanent partial

disability.

3. On April 5, 2002, the claimant sustained a compensable
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injury to her low back.

4. There is no dispute over the payment of medical expenses

or temporary total disability benefits, at present.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The existence and extent of permanent disability,

including both permanent physical impairment and loss of

wage earning capacity.

2. Appropriate attorney’s fees.

The claimant's contends that she has experienced both

permanent physical impairment and loss of wage earning capacity.

The respondents deny that the claimant has sustained any

permanent physical impairment or loss of wage earning capacity and

contend that they have paid all appropriate benefits.

DISCUSSION

I. PERMANENT PHYSICAL IMPAIRMENT

The first issue to be addressed concerns the existence and

extent of permanent physical impairment attributable to the

claimant’s compensable back injury of April 5, 2002.  Pursuant to

Ark. Code Ann. §11-9-522(a), a claimant may be entitled to

permanent partial disability benefits for permanent physical

impairment or loss of use of the body as a whole, which is the

result of a compensable injury.  However, any determination of the

existence or extent of permanent physical impairment must be

“supported by objective and measurable physical or mental

findings”, Ark. Code Ann. §11-9-704(c)(1)(B).  Further, the
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existence and extent of permanent physical impairment must be

calculated in a manner that conforms to the official rating guide

currently adopted by this Commission, which is the American Medical

Association’s Guides to the Evaluation of Permanent Impairment,

Fourth Edition, Ark. Code Ann. §11-9-522(g).  In determining the

existence and extent of permanent physical impairment, no

consideration can be given to complaints of pain and, in the case

of injuries to the spine, no consideration can be given to straight

leg raising tests or range of motion tests, Ark. Code Ann. §11-9-

102(16)(A)(ii). Finally, the claimant must prove that the

compensable injury was the “major cause” (i.e. more than 50%) of

the permanent physical impairment.

The medical evidence establishes the existence of various

defects that involve the claimant’s lumbar spine, which are

“supported by objective and measurable physical findings”.  On

October 18, 2002, an MRI study, without contrast, was performed on

the claimant’s lumbar spine. This test was interpreted as being

normal except for mild disc bulges of the L4-5 intervertebral discs

and mild bulging with minimal central bulging of the protruding

component of the L5-S1 intervertebral disc.  None of these bulges

or protrusions were noted to be compressing either the spinal cord

or any of the exiting nerve roots.  A second MRI was performed on

the claimant’s lumbar spine (also without contrast) on December 18,

2002.  Again, this study was interpreted as normal except for mild

disc bulging at L4-5 and L5-S1.  The reviewer further indicated

that this study revealed an annular tear that was associated with
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the L5-S1 bulge.  However, there was again no indication of any

spinal cord or nerve root impingement, and the reviewer noted that

there was no observable change between this study and the MRI

performed on October 18, 2002.  

On April 15, 2003, a lumbar discogram with a post-discogram

enhanced CT scan was performed on the claimant’s lumbar spine.

These tests again revealed a fissure or partial thickness tear of

the wall of the annulus off the intervertebral disc at the L3-4

level.  However, the discogram indicated that this defect was

asymptomatic.  These tests also showed the bulging of the L5-S1

intervertebral disc, but there was no evidence of any partial or

full thickness annular tear, as had been indicated in the prior MRI

studies.  It must be noted that for annular tears, the discogram

combined with an enhanced CT scan is far more accurate and

revealing than an MRI study.  The discogram indicated the L4-5

intervertebral disc to be the source of the claimant’s symptoms.

However,  the follow up enhanced CT scan did not reveal any partial

or full thickness annular tears involving this disc.  There was

also no evidence of any spinal cord or nerve root impingement at

any of these levels.  The claimant ultimately underwent a IDET

procedure that was intended to alleviate the claimant’s

difficulties by correcting the  damage to the L4-5 intervertebral

disc.

The Commission’s official rating guide, The American Medical

Association’s Guides to the Evaluation of Permanent Impairment

(Fourth Edition), contain various methods to assign permanent
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physical impairment ratings for all of the objectively

demonstratable defects to the claimant’s lumbar discs. The most

commonly employed method involves the use of Table 75 on page 113

of the Guides.  The claimant’s mild disc bulging at L4-5 and L5-S1,

as well as any partial thickness annular tears or fissures, would

fall under Category IIB, lumbar, of  Table 75.  The assigned

impairment rating would be an initial 5% with an additional 1% for

each additional affected level.  I am not convinced that the IDET

procedure would be sufficient to cause the claimant’s L4-5 defect

to fall under subsection IIC of Table 75.  Generally, this category

is limited to discectomies or laminectomies. While a disc injection

is expressly mentioned, this would appear to contemplate the seldom

used chemopapain injections. The Guides recognize no increase in

permanent physical impairment specifically for the IDET procedure.

    However, in order to be entitled to any permanent disability

benefits for the permanent physical impairment assigned to these

permanent defects or damage, the claimant must prove that the

compensable injury was the “major cause” (more than 50% of the

cause) of the impairment.  As the permanent defect, or damage

itself, forms the basis for the ratable impairment, the compensable

injury must therefore be the “major cause” of the permanent defect

or damage.  This does not mean that aggravations of pre-existing

conditions or defects cannot form for an assessment of a permanent

physical impairment. The Act does not require that the employment

related injury be the only or sole cause of the objectively

demonstratable defect or damage, upon which the assessment of
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permanent physical impairment is based. However, it must not only

play some causal role in producing this permanent physical damage,

but must further be the “major cause” of the permanent physical

damage.

As noted in the prior Opinion, the medical evidence presented,

both now and at that time,  shows that all of the claimant’s

various treating physicians (particularly, Dr. Renato Bosita of the

Texas Back Institute), attributed the claimant’s various

objectively demonstratable defects to degenerative disc disease,

rather than to any specific acute trauma, such as the compensable

injury of April 5, 2002.  In fact, the medical evidence presented

supports the conclusion that the objectively demonstratable defects

at L3-4 and L5-S1 are merely incidental findings, with no

relationship, whatsoever, with the claimant’s various symptoms and

complaints.

The greater weight of the evidence presented supports the

conclusion that the compensable injury of April 5, 2002 caused only

a temporary soft tissue strain or sprain or, at most, a temporary

aggravation of one or more of the claimant’s degenerative defects.

The evidence fails to show that this injury resulted in any

increased permanent physical damage.  As noted in the prior

Opinion, the greater weight of the evidence shows that this

compensable injury had resolved and become asymptomatic by late

April of 2002.  

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight
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of the evidence that her April 5, 2002 compensable injury, was the

“major cause” of any permanent physical impairment or loss of use

of her body.  In fact, the greater weight of the credible evidence

fails to show that this compensable injury played any causal role,

whatsoever, in producing any degree of permanent impairment.

Therefore, I find that the claimant has failed to prove by the

greater weight of the credible evidence that she is entitled to any

benefits for permanent physical impairment, Ann. §11-9-522(a).  

II. PERMANENT DISABILITY

The Arkansas Supreme Court has held that when a claimant fails

to prove that he has sustained any permanent physical impairment as

a result of a compensable injury, no benefits for permanent

“disability” or loss of wage earning capacity can be awarded, Wal

Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W. 3rd 727(2000).

As the claimant has failed to prove that she sustained any

permanent physical impairment, as a result of the effects of her

compensable injury of April 5, 2002, she cannot be awarded any

benefits for permanent “disability” or loss of wage earning

capacity.      

 FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On April 5, 2002,  the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3. On April 5, 2002, the claimant earned wages sufficient to
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entitle her to weekly compensation benefits of $425.00

for total disability and $319.00 for permanent partial

disability.

4. On April 5, 2002, the claimant sustained a compensable

injury to her low back or lumbar spine.

5. There is no dispute over the payment of medical expenses

or temporary total disability benefits, at the present.

6. The claimant has failed to prove by the greater weight of

the credible evidence that her compensable injury of

April 5, 2002, was the “major cause” of any degree of

permanent physical impairment.  Thus, the claimant would

not be entitled to any permanent disability benefits for

either permanent physical impairment or loss of wage

earning capacity.

7. The respondents have controverted the claimant’s

entitlement to any permanent disability benefits.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the present claim for permanent

disability benefits for both permanent physical impairment and loss

of wage earning capacity.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       
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