
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F310852

DANIEL WILSON, EMPLOYEE CLAIMANT

MUSSOP, INC., EMPLOYER RESPONDENT

CONTINENTAL CASUALTY INSURANCE
COMPANY, CARRIER RESPONDENT

OPINION FILED JULY 14, 2006 

Hearing held before the HONORABLE S. DALE DOUTHIT, Administrative Law Judge, on
April 18, 2006 at El Dorado, Union County, Arkansas.

Claimant was represented by HON. F. MATTISON THOMAS, III, Attorney at Law,        
El Dorado, Arkansas.

Respondent Employer, Mussop, Inc. was represented by HON. BRIAN H. RATCLIFF,
Attorney at Law, El Dorado, Arkansas.

Respondent Carrier, Continental Casualty Insurance Company, was represented by HON.
FRANK B. NEWELL, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 18, 2006, the above-captioned claim came on for a hearing in 

El Dorado, Arkansas.  A pre-hearing conference was conducted on January 4, 2006, and a

pre-hearing order was filed on January 5, 2006.  A copy of the pre-hearing order was

marked as Commission’s Exhibit "1" and made a part of the record without objection.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employer/employee/carrier relationship existed at all relevant

times, including September 12, 2003.

3) The respondent-carrier initially accepted this claim as

compensable, paid some benefits, but later controverted the entire

claim.

At the full hearing, the parties agreed to litigate the following issues:

1) Compensability.

2) Determination of compensation rates.

3) If compensability is overcome, whether the claimant was underpaid

TTD and PPD benefits.

4) Attorney’s fees.

The claimant contended he sustained a compensable injury on September 12,

2003, while working an average of fifty-two (52) hours per week.  That he was previously

underpaid TTD benefits in the amount of $3,887.20 and PPD benefits in the amount of

$740.25.  Claimant further contended he is entitled to attorney’s fees on the full amount

of all indemnity benefits.

The respondent-employer contended that claimant did not sustain a

compensable injury in the course and scope of his employment.

The respondent-carrier contended the claimant did not sustain a compensable

injury while employed by Mussop, Inc.

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had an
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opportunity to hear the testimony of the witnesses  and to observe their demeanor, the

following findings of fact and conclusions of law are hereby made in accordance with

A.C.A. §11-9-704.

1) The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2) The stipulations agreed to by the parties on the record at the full hearing

are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the evidence that

he sustained an injury which arose out of and in the course of his

employment on September 12, 2003.

4) The claimant has failed to establish an injury with medical evidence

supported by objective findings.

5) The claimant has failed to prove by a preponderance of the evidence that

he sustained a compensable injury on or about September 12, 2003.

DISCUSSION

The claimant drove a vacuum truck for the respondent-employer in September

of 2003.  Part of the claimant’s duties was to wash the vacuum truck that was assigned to

him.  While washing his vacuum truck on September 12, 2003, the claimant alleges he

sustained a compensable knee injury.  The claimant testified as follows regarding the

events of September 12, 2003:

A. Yes, well not that much of an angle, just enough to make it wash into

the firewall.  I was just washing around it and had done washed out the
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back and I’m washing the truck, the final, we call it washing outside,

and got around there to the driver’s side and some how I stumbled,

slipped, into the steps of the truck and I binded up, pinched up my

nerve in my knee, and I fell into the truck, and the power washer even

knocked paint off the brand new truck, you know.  It was a bed (sic)

deal there.

Q. Was there anyone around when you were doing this washing?

A. No.  I seen Kelly pull out, he was pulling the power washer, big power

washer, and he was headed to El Dorado.

Q. Was this the morning or the afternoon?

A. No, it was afternoon, it was in the afternoon.

Q. What time did your shift normally end?

A. Just whenever I got through with my rounds, got all the way down,

probably 5:00 or 5:30, something like that.

Q. And it would be 5:00 or 5:30 by the time you got it washed up and

parked?

A. Yes, something like that.

Q. What time of day was this on Friday afternoon?

A. Right at 5:00 or 5:30. (T. pg. 26, lines 17-25 & T. pg. 27, lines 1-19)

The claimant testified that when he slipped while washing the truck, the power

washer he was using at the time caused some paint damage to the truck.  The claimant

testified that when he returned the truck to his employer on September 12, 2003, no one
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was around to report the damages to the truck or to his knee.

Mr. Kelly Wood testified at the full hearing in direct contradiction to the

claimant regarding the events of September 12, 2003.  Mr. Wood testified that round 5:00

p.m. on September 12, 2003, the claimant reported the paint damage to the vacuum truck

but that the claimant never mentioned hurting his knee.  Mr. Wood testified that the first

he heard of a problem with the claimant’s knee was the following Monday, September

15, 2003.  Mr. Wood testified the claimant told him he had hurt his knee while working

on his son’s motorcycle over the weekend.  Mr. Wood testified as follows regarding the

claimant’s statements of how he had hurt his knee:

A. He came in Monday morning, I was in my office, the time clock is in

my secretary’s office, he came in through the secretary’s door, clocked

in, come walking into my office where we were sitting, and was

limping, and I asked him, well, what happened.  He said, I was

working on my son’s motorcycle this weekend, I bent down working

on it for a while, and when I went to get up, I couldn’t get up, it was

like it blew out on me or something.

Q. So, your testimony is that he never mentioned to you that he bumped

the side of the truck?

A. No.

Q. When he fell?

A. No.

Q. Or slipped?
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A. No.   (T. pg. 67, lines 14-25 & T. pg. 68, lines 1-5)

Mr. Jerry Easter testified at the full hearing.  Mr. Easter was not employed by

Mussop, Inc. at the time of the full hearing, but was so employed by Mussop, Inc. in

September of 2003.  Mr. Easter testified that on Monday, September 15, 2003, he heard

the claimant say "that he had kneeled down to work on a motorcycle that weekend and

when he went to stand up his knee was hurting."  (T. pg. 80, lines 1-5) The claimant

testified that he never saw Jerry Easter on September 15, 2003. (T. pg. 52, lines 14-20)

Even the claimant testified at the full hearing that his knee problems

essentially started on Saturday, September 13, 2003, when he was helping his son with a

motorcycle:

A. My son was doing something with it that Saturday, and I watched, I

think it was Notre Dame, I had been watching football all day, you

know.  My knee, you know, I just didn’t move it around none that day. 

I got up off the couch and went outside to tend to my animals.  My boy

was over there fooling with the motorcycle and asked for some

assistance.   I went over there to help him change a spark plug or

something, and I was in a squatting position, and from that squatting

position, you know, from changing the spark plug, I could not return to

my feet, you know, upright.  He put me back in the house and that’s,

I’m assuming, where the motorcycle comes in to play.

Q. When you were out there working on the motorcycle, this is the

Saturday after the Friday you claim you fell?
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A. Right.

Q. Did you hit anything, kick anything?

A. No, sir.

Q. Hear anything pop when you bent down, any of those things?

A. No, sir, there was just no return, once I got down I could not get back

up.

Q. But you had experienced swelling on your knee Friday night?

A. No, sir.

Q. What about Saturday?

A. That Saturday, when I could not return to my feet, that’s when the knee

just blew up.

Q. Were you having problems with your knee before that?

A. No.  (T. pg. 39, lines 3-25 & T. pg. 40, lines 1-10)

Initially, the respondent-carrier accepted this claim as compensable and paid

some benefits; however, subsequently the respondent-carrier and respondent-employer

controverted the claim in its entirety.  The claimant has brought this claim alleging he

suffered a compensable knee injury on September 12, 2003.  He seeks an underpayment

amount of $4,627.45 for previously paid TTD and PPD and attorney’s fees on all

indemnity benefits.

For the claimant to establish a compensable injury as a result of a specific

incident, the following must be shown:

(1)  proof by a preponderance of the evidence of an injury arising out
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of and in the course of his employment ;

(2)  proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or death.

(3)   medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and

(4)   proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by time

and place of occurrence. Henry Weaver v. Precision

Packaging, Full Commission Opinion filed February 2, 1995

(E400800)

After reviewing the evidence in this case impartially, I find the claimant

has failed to meet his burden of proving by a preponderance of the evidence that he

suffered a compensable knee injury as a result of a specific incident on September 12,

2003.

According to the claimant’s own testimony, his knee wasn’t giving him

any problems before the motorcycle incident of September 13, 2003.  The

overwhelming evidence shows that the claimant told two different people that he had

hurt his knee while working on his son’s motorcycle.  Both of those witnesses

testified as such at the full hearing.
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Mr. Kelly Wood credibly testified that he saw the claimant on September

12, 2003, after paint was knocked off the vacuum truck; and the claimant merely told

him he had placed the power washer too close to the paint.  Mr. Wood testified that

the claimant never told him he had hurt his knee while washing the truck.  Mr. Easter

corroborated the testimony of Mr. Wood.  I find the testimony from Mr. Easter and

Mr. Wood to be more credible than that of the claimant.

In order to prove compensability of a specific injury identifiable by time

and place of occurrence, claimant has the burden of proving by a preponderance of the

evidence that his injury arose out of and in the course of his employment with the

respondent-employer.  Here, the evidence shows the claimant’s knee problem arose

while working on a motorcycle, not while washing his truck at work.  Based on the

foregoing evidence, I find the claimant has failed to prove by a preponderance of the

evidence that any injury arose out of and in the course of his employment.

I also find the claimant has failed to establish his knee injury with medical

evidence supported by objective findings.  The only medical evidence attempted to be

introduced at the full hearing were two AR-3 forms.  The claimant’s attorney

admitted he had not exchanged the AR-3 forms with respondents prior to the hearing. 

Claimant’s attorney argued that since the claimant had executed medical releases and

given those releases to the respondents, the respondents could have directly received

all medical information on their own:

MR.THOMAS: Your Honor, further, so the record is clear, I

provided Mr. Ratcliff, I believe, with two medical releases so he
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can get directly from the doctors all copies of all medical

information that’s out there. (T. pg. 16, lines 10-14)

Claimant’s attorney also argued that since the AR-3 forms were part of

the Commission file, they should have been admitted into evidence. A.C.A. §11-9-

705(c)(2)(A) states: "Any party proposing to introduce medical reports or testimony

of physicians at the hearing of a controverted claim shall, as a condition precedent to

the right to do so, furnish to the opposing party and to the Commission copies of the

written reports of the physicians of their findings and opinions at least seven (7) days

prior to the date of the hearing."  It must be noted that documents in the

Commission’s file do not automatically become part of the record at the full hearing.

Based on claimant’s failure to exchange the AR-3 form with opposing

counsel prior to the hearing, this ALJ denied the admission of the two AR-3 forms

and they are included in the record as Claimant’s Proffered Exhibit "2". (Please note,

the court reporter erroneously attached the AR-3 forms as Claimant’s Exhibit "2" 

when in fact they should have been labeled Claimant’s Proffered Exhibit "2".)

The claimant has the burden of proving compensability by a

preponderance of the evidence.  For the claimant to introduce virtually no medical

evidence, causes the claimant to come up short on his burden of proof.  Further, for

the claimant to argue that medical releases satisfy §11-9-705(c)(2)(A) is incorrect. 

The claimant should have advised all adverse parties of any medical evidence in

which he was going to rely at least seven (7) days prior to the full hearing.
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ORDER

Based on the reasons outlined herein, claimant has failed to prove by a

preponderance of the evidence that he suffered a compensable injury on September

12, 2003.   Due to claimant’s failure to establish compensability, the other issues

outlined herein are rendered moot.  Claimant’s claim for compensation benefits is

hereby denied and dismissed.

IT IS SO ORDERED.

______________________________________
S. DALE DOUTHIT
Administrative Law Judge


