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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by ERIC NEWKIRK, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 11, 2006, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 9, 2006, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee-employer-carrier relationship existed among the parties on

September 4, 2005.

3.   The claimant was earning sufficient wages to entitle him to the maximum

compensation rate for 2005.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left shoulder on September 4, 2005.

2.   Temporary total disability benefits.

3.   Related medical.

4.   Attorney fee.
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At the time of the hearing the respondent also raised as an issue its entitlement to

a credit for any group health payments made on claimant’s behalf.

The claimant contends he injured his shoulder on September 4, 2005 while repairing

buses at work.   He contends he is entitled to temporary total disability, related medical,

and an attorney fee.

The respondents contend the claimant did not sustain a compensable injury of any

kind on or about September 4, 2005.   More specifically, respondents are unaware of any

sort of specific incident or event which would have occurred on or about September 4,

2005, that would be the source of the purported shoulder problems.   Furthermore, there

are no objective medical findings in connection with a work injury and to the extent any

objective findings exist, there is no causal connection between those findings and the work

environment.   Alternatively, in the event compensability is somehow established, the

respondents assert they have no liability for benefits until December 15, 2005, the date in

which they were notified of the claimant’s alleged shoulder injury/problems.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 9, 2006, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his left shoulder while employed by the respondent.
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FACTUAL BACKGROUND

The claimant is a 44-year-old man who began working for the respondent in March

2004 as a lead mechanic.   Claimant’s job duties required him to repair vehicles which

were used for the respondent’s transportation service.

Claimant testified that on or about September 4, 2005, he and his supervisor, Henry

Lukasik, were required to replace drive belts on two Ford vehicles which they had not

worked on before.   Claimant testified that the job was extremely difficult and required him

to get in awkward positions in order to replace the drive belts. 

Claimant testified that he went home that evening and noticed soreness in his left

shoulder.   Claimant testified that he thought the soreness would go away, but that it did

not and over the course of the next several days it worsened.   Claimant testified that he

reported his problems to Lukasik approximately one week after the incident and on two or

three other occasions.   Claimant testified that Lukasik did not take any additional action

and finally on November 2, 2005, claimant sought medical treatment from his family

physician, Dr. Cooper.   

Dr. Cooper on November 2, 2005 diagnosed claimant’s condition as a muscle

spasm which he treated with heat, ultrasound, and manipulation.   Dr. Cooper also

prescribed medication and instructed claimant to return for a follow-up appointment.

Claimant returned to Dr. Cooper on November 4, 2005, at which time claimant’s

complaint was no longer in the left shoulder blade, but rather was now located at the lateral

aspect of his shoulder behind the humeral head.   Dr. Cooper ordered x-rays which

revealed mild osteoarthritis with no bony abnormalities.   Dr. Cooper continued to prescribe

medication and eventually referred claimant to Dr. Sites for an orthopaedic evaluation.  Dr.

Sites evaluated the claimant on November 14, 2005, and indicated that his impression was

that claimant suffered from a rotator cuff tendinopathy/possible tear, a possible

radiculopathy from cervical disease, and a periscapular strain which had improved.  Dr.
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Sites gave claimant a cortisone injection and prescribed medication.   Dr. Sites eventually

ordered an MRI scan of the claimant’s cervical spine and left shoulder.   Based upon

findings of cervical disc disease and a potential subacromial impingement, Dr. Sites

referred claimant to Dr. Danks for a neurosurgical evaluation.   Dr. Danks diagnosed

claimant’s condition as cervalgia secondary to cervical disc disease and prescribed

medication.   Claimant testified that he underwent physical therapy for approximately five

weeks which improved his condition.   Claimant has not received any medical treatment

for his condition since his physical therapy ended.

Claimant has filed this claim contending that he suffered a compensable injury to

his left shoulder while working for the respondent on September 4, 2005.   He seeks

payment of related medical treatment, temporary total disability benefits, and a

controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his left shoulder as a

result of the job activities he was performing on September 4, 2005.   Claimant contends

that his shoulder problems began following the work he was performing with his supervisor

on that date.   Claimant’s claim is for a specific injury identifiable by time and place of

occurrence.   The Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;
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(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury while working for the

respondent.

In order for claimant’s injury to be compensable, he must prove by a preponderance

of the evidence that the injury arose out of and in the course of his employment with the

respondent.   I find that claimant has failed to meet that burden of proof.

As previously noted, claimant testified that he noticed soreness in his left shoulder

after he performed work while working for respondent on September 4, 2005.   Claimant

testified that he believed the soreness would go away, but instead it continued to worsen

over the course of the next several days.   Claimant admittedly did not report a work-

related injury to his supervisor, Henry Lukasik, until approximately one week later.

Testifying at the hearing was Henry Lukasik.   Lukasik testified that the claimant did

not indicate to him that he had injured his shoulder as a result of work he had performed

for the respondent.   Instead, claimant simply indicated that his shoulder was sore but did

not mention work as a potential cause.   Lukasik testified that he was aware that claimant

was performing various other activities outside of work including the building of his own

home, helping another employee build a home, and performing general repair work for

equipment outside of work.   Lukasik testified that he did not become aware that claimant

was claiming any injury as a result of his work with respondent until December 15, 2005.

A review of the histories contained in the medical reports is significant in this case.

Claimant admittedly did not seek any medical treatment for his left shoulder problems until



6Williams (F513726)

November 2, 2005, when he sought medical treatment from Dr. Cooper, his family

physician.   Significantly, Dr. Cooper’s medical report does not contain a history of a work-

related injury, but instead indicates that claimant did not remember any particular injury and

noted that in addition to his work as a mechanic the claimant was also performing other

work outside of his work with the respondent.

     The patient came in with complaint of left shoulder
blade pain.  It feels like a knife sticking in it.  He has 
had these symptoms for a couple of months though
he doesn’t remember any particular injury.  He works
as a mechanic and he [is] also building his own home
and helping a friend build his home so he’s doing an
awful lot of musculature work.

Dr. Cooper’s medical reports do not contain any additional history as to the source

of claimant’s shoulder complaints, but it is significant to note that it was Dr. Cooper’s

opinion that the claimant’s complaints were different at the time of his visit on November

4, 2005, two days after his initial visit.   According to Dr. Cooper’s report of November 2,

the claimant’s complaints involved his left shoulder blade.   As of November 4, claimant’s

complaints involved his left shoulder area.   According to Dr. Cooper this was a different

type of pain.

Finally, it is also significant to note that Dr. Cooper’s report of November 11, 2005

indicates that while claimant stated his problem had been present for one or two months,

claimant’s wife indicated that the pain had been present for three or four months.

Dr. Cooper eventually referred claimant to Dr. Sites for an orthopaedic evaluation.

Dr. Sites’ medical report does not contain a history relating claimant’s problems to work.

     This is a first time orthopaedic evaluation by me of
the above named patient, a 43 year old, right-hand
dominant male who has had left shoulder pain since
07-05.   There was no specific injury or event, but
he had been doing a lot of work on his backside
reaching out and upward.
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There is no indication as to whether this work claimant was performing on his back

side occurred while claimant was at work or whether it occurred outside of work.

Furthermore, Dr. Sites’ medical reports indicates that there was no specific injury or event.

It is also significant that Dr. Sites’ report indicates claimant’s shoulder pain had been

present since July 2005.   This was more than two months before the work in September

2005.

The first medical report which indicates that claimant is specifically relating his

shoulder problem to his work with the respondent is Dr. Danks’ medical report of January

24, 2005, at which time he indicated that the claimant thought his problem might be job

related.   However, Dr. Danks’ medical report does not contain a history of injury as

described by the claimant involving the activities of September 4, 2005.

In summary, in order to prove a compensable injury, claimant has the burden of

proving by a preponderance of the evidence that his injury arose out of and in the course

of his employment with the respondent.   While claimant has attributed his left shoulder

problems to work he was performing with his supervisor on September 4, 2005, the

remaining evidence does not support that contention.   First, Lukasik, claimant’s

supervisor, testified that claimant did not exhibit any signs of soreness or make any

complaints of pain on that date.   Furthermore, by claimant’s own admission, he did not

mention any problems with his left shoulder to Lukasik until one week later.   Lukasik

testified that while the claimant did at some point mention his shoulder being sore, the

claimant never related his left shoulder problems to his employment with the respondent

until December 2005, some three months later.   In addition, claimant did not seek any

medical treatment for his left shoulder problems until November 2, 2005, when he sought

medical treatment from Dr. Cooper, his family physician.   Dr. Cooper’s medical report does

not contain a history of injury at work as described by the claimant.   In fact, Dr. Cooper’s

medical report indicates that claimant did not remember any particular injury, and while the
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report noted that claimant worked as a mechanic it also noted that claimant performed

work outside of his job with the respondent.   Finally, when claimant was evaluated by Dr.

Sites, Dr. Sites indicated in his report that claimant’s shoulder pain had been present since

July 2005, two months before September 4.   Furthermore, Dr. Sites’ medical report

indicated that there was no specific injury or event which caused claimant’s left shoulder

pain.   Given all of this evidence, I simply find that claimant has failed to meet his burden

of proving by a preponderance of the evidence that he suffered a compensable injury to

his left shoulder which arose out of and in the course of his employment with the

respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his left shoulder as a result of his employment with the

respondent.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


