
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F505683

GEORGIA D. WHITLATCH, EMPLOYEE CLAIMANT

GARLAND and BRENDA MILLER,

d/b/a G M SURPLUS SUPPLY &

RESTAURANT, AN UNINSURED EMPLOYER RESPONDENT

OPINION FILED FEBRUARY 24 , 2006

Hearing before Chief Administrative Law Judge David Greenbaum on January 13,

2006, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro, Arkansas.

Respondent appeared pro se.

STATEMENT OF THE CASE

A hearing was conducted January 13, 2006, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation Laws.

This claim has been the subject of two (2) prehearing conferences.  At both

pretrials, as well as the  hearing, the employer, Garland Miller, appeared pro se. The

first prehearing conference was conducted August 31, 2005, and a Prehearing Order

was filed on said date.  At the initial conference, Mr. Miller acknowledged that the

Arkansas Workers’ Compensation Commission had jurisdiction over this claim; that

at the time of claimant’s April 29, 2005, admitted injury, she was a part-time

employee, along with two (2) other full-time employees and two (2) part-time

employees; that the claimant was providing employment services at the time of her
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admitted injury; and that the employer had failed and/or refused to pay any benefits,

to date.  Because the employer initially acknowledged compensability, a hearing was

scheduled for September 23, 2005, to address the nature and extent of claimant’s

admitted injury, as well as to determine the applicable compensation rates.  By

agreement of both parties, the September 23, 2005, hearing was cancelled to allow

the parties an opportunity to settle the claim.  Following failed settlement

negotiations, a second prehearing conference was conducted on November 23,

2005, as reflected by a Prehearing Order filed on that date.  Again, the employer

acknowledged that the Arkansas W orkers’ Compensation Commission had

jurisdiction over the claim and further agreed that the claimant sustained an injury

on the employer’s premises on April 29, 2005, but withdrew his stipulation that the

claimant was providing employment services at the time of the injury.  Copies of both

Prehearing Orders were introduced and made a part of the record as “Commission’s

Exhibit 1" and “Commission’s Exhibit 2,” respectively. 

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.  

Claimant contended, in summary, that she sustained a compensable injury

as the result of a specific incident identifiable in time and place of occurrence on

April 29, 2005, when she fell over a stool and broke her hip; that respondent should

be held responsible for all hospital, medical, and related expenses, together with
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continued, reasonably necessary medical treatment; that she is entitled to temporary

total disability benefits at the rate of $100.00 per week from the date of the injury and

continuing until the present, and until an undetermined date in the future when her

healing period is determined to have ended; and that a controverted attorney’s fee

should attach to any benefits awarded.  The claimant specifically reserved the issue

of permanent disability.

The respondent contended that the claimant was not authorized to work on

April 29, 2005, maintaining that she was not providing employment services at the

time of her admitted injury.  The respondent further contended that the claimant was

only hired to work a few hours per week and that her average weekly wage was

substantially less than the alleged average weekly wage of $150.00 per week.

In addition to the claimant, Linda Costner, Jeff Wilcox, and Billy Joe Wright

were called as corroborating witnesses in her behalf.  Garland Miller testified in his

own behalf.  The record is composed solely of the transcript of the January 13, 2006,

hearing containing thirty-eight (38) pages of  medical records introduced as

“Claimant’s Exhibit A,” a summary of the medical expenses introduced as

“Claimant’s Exhibit B,” and the claimant’s time sheets which were introduced as

“Respondent’s Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,
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the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant has proven, by a preponderance of the evidence, that she

sustained an injury arising out of and during the course of her employment

with Garland Miller, d/b/a G M Surplus Supply and Restaurant, which resulted

from a specific incident identifiable in time and place of occurrence on April

29, 2005, when she fell over a stool and broke her hip.

3. A preponderance of the evidence proves that the claimant was providing

employment services at the time of her admitted injury.

4. A preponderance of the credible evidence reflects that the claimant’s average

weekly wage was $150.00, entitling her to a compensation rate of $100.00

per week for temporary total disability and permanent partial disability.

5. Respondent is responsible for all hospital, medical, and related expenses as

the result of claimant’s compensable injury and remains responsible for

continued, reasonably necessary medical treatment.

6. The claimant is entitled to temporary total disability beginning April 30, 2005,

and continuing through at least November 30, 2005, and until such date that

she is determined to have reached maximum medical improvement by her
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primary treating physician, Dr. R. Edward Cooper, Jr.

7. The respondent has controverted this claim in its entirety for purposes of

attorney’s fees.

8. Claimant’s entitlement to permanent disability benefits has been specifically

reserved.

DISCUSSION

The employer, Garland Miller and his wife, own and operate G M Surplus

Supply and Restaurant in Harrisburg, Arkansas.  The business is a combination of

a lumber and material supply company, as well as a restaurant.  It is undisputed that

the business had a sufficient number of employees to be required to carry workers’

compensation insurance.  Unfortunately, both the building supply employees, as well

as the restaurant employees were not covered by workers’ compensation insurance.

At the time of the claimant’s April 29, 2005, admitted injury, she was employed part-

time, along with two (2) other full-time and two (2) part-time employees in the

restaurant portion of the business.  As previously pointed out during the initial

prehearing conference on August 31, 2005, the employer acknowledged that the

claimant sustained a compensable injury.  The only dispute at that time concerned

the nature and extent of claimant’s injury.  The employer candidly acknowledged at

that time that he had failed and/or refused to pay any benefits because he had failed

to secure coverage, and that the business could not afford to pay the medical

expenses incurred as the result of the claimant’s admitted fall at the workplace which
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resulted in a fracture to her right hip.  A hearing was scheduled for September 23,

2005, to determine the nature and extent of claimant’s injury, as well as her

entitlement to appropriate workers’ compensation benefits.  However, the hearing

was cancelled at the request of both parties in order to allow the parties to negotiate

a compromised settlement, acceptable to both because the employer was uninsured.

Following failed settlement negotiations, a second prehearing conference was

conducted on November 23, 2005, at which time the employer, for the first time,

alleged that the claimant was not providing employment services at the time of her

admitted injury, while maintaining that the claimant was not authorized to work on

April 29, 2005.  

From a review of the record, it is apparent that respondent’s contentions are

without merit and were belatedly raised in an effort to defeat a meritorious claim.  It

is the belief of this administrative law judge that the respondent/employer’s uninsured

status prompted this defense.  All of the credible testimony reflects that the claimant

was providing employment services at the time of her injury.  Likewise, there is no

credible testimony other than the employer’s uncorroborated allegation that the

claimant was not authorized to work on April 29, 2005.

Linda Costner was called as a witness by the claimant.  Ms. Costner stated

that she was employed by Mr. Miller at the restaurant for almost one year.  The

record reflects that Ms. Costner worked eight (8) hours per day from 6:00 a.m. until

2:30 p.m., with thirty (30) minutes for lunch.  She worked as a waitress.  Ms. Costner
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testified that the claimant worked for the respondent approximately three (3)  weeks

prior to sustaining her injury.  She stated that the claimant came in at 5:00 a.m. and

worked until 10:00 a.m. each morning.  She related that the claimant’s immediate

supervisor was Rita Benson.  Ms. Costner testified that when she arrived at work on

April 29, 2005, the claimant had already signed in and was performing her regular

job duties.  She stated that she asked the claimant to put some silverware in a

container and that the claimant apparently tripped over a bar stool in front of the bar,

and fell sustaining her injury.  An ambulance was called and the claimant was taken

to the hospital.  The claimant never returned to work following the incident.

Jeff W ilcox, one of the respondent’s employees at the lumber yard, was also

called as a witness by the claimant.  He corroborated that the claimant was injured

during normal operating hours of the restaurant. Again, the injury is undisputed.  

Billy Joe Wright, a witness called by the claimant, is one of the customers that

eats at the employer’s restaurant regularly.  He stated that he observed the claimant

performing her normal job duties on April 29, 2005, and observed her fall and the

resulting injury. 

The claimant, Georgia Whitlatch, testified in her own behalf.  The claimant is

seventy-eight (78) years old.  She stated that she was hired by the respondent’s wife,

specifically, to work for the breakfast trade.  She stated that she was hired to work

Monday through Friday from 5:00 a.m. until 10:00 a.m. and was paid $6.00 per hour.

She testified that she clocked in at 5:00 a.m. on April 29, 2005, and was apparently
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clocked out by another employee following the injury at approximately 9:30 a.m.

The employer, Garland Miller, testified in his own behalf.  He stated that the

claimant was not authorized to work on April 29, 2005, and that only he determined

the schedules of the waitresses and cooks in the restaurant.  He alleged that the

claimant was not scheduled to work on the date of the injury while acknowledging

that he authorized her to work all other days.  He further alleged that the claimant

was not hired to work five (5) hours per day and five (5) days per week, which was

inconsistent with the testimony of the claimant and her corroborating witnesses.

A claimant’s testimony is never considered uncontroverted.  In fact, the

testimony of any interested party is always considered to be controverted. Lambert

vs. Gerber Products Co., 14 Ark. App. 88, 684 S.W .2d 842 (1985); Nix vs. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express vs.

Harris, 61 Ark. App. 198, 965 S.W .2d 84 (1998).

I found the claimant to be a most credible witness.  Her testimony was

corroborated by several witnesses.  To the contrary, the employer’s testimony is

unsupported by any corroborating evidence.  I found Mr. Miller’s testimony to be self-

serving and simply unsupported by the record as a whole.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of
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proof claimant must meet is preponderance of the evidence.  Voss vs. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met her burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W .2d 521 (1989); Fowler vs. McHenry, 22 Ark.

App. 196, 737 S.W .2d 663 (1987).

After reviewing the entire record, without giving the benefit of the doubt to

either party, I find that the claimant has proven, by a preponderance of the credible

evidence, that she sustained an injury arising out of and during the course of her

employment.  Accordingly, claimant is entitled to appropriate workers’ compensation

benefits.

The only remaining issue concerns the applicable compensation rate.  

Ark. Code Ann. §11-9-518 provides, in part:

(a)(1)     Compensation shall be computed on the average weekly wage earned by

the employee under the contract of hire in force at the time of the accident and in no

case shall be computed on less than a full-time work week in the employment. 

The  claimant  was  hired to work five (5) hours per day, specifically, from 5:00

a.m.  until  10:00 a.m.   A full-time work week for the claimant would be twenty-five

(25) hours per week.  Accordingly, I find that the claimant’s average weekly wage is
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$150.00, entitling her to compensation benefits at the rate of $100.00 per week.

AWARD

Respondent, Garland and Brenda Miller, d/b/a G M Surplus Supply and

Restaurant is hereby and ordered to pay, to the claimant, temporary total disability

benefits at the rate of $100.00 per week, beginning April 30, 2005, and continuing

through at least November 30, 2005, which is the last medical opinion of record (Cl.

Ex. A, p.38), and continuing until such time as claimant is deemed to have reached

maximum medical improvement by her treating physician.

All accrued benefits shall be paid in lump sum and without discount.

Respondent is further directed and ordered to pay all hospital, medical, and

related expenses set out in “Claimant’s Exhibit B,” to be paid pursuant to the cost

containment guidelines established by Commission Rule 30.

Additionally, claimant’s attorney, Mr. Phillip Wells, is hereby awarded the

maximum statutory attorney’s fee on this entire Award, to be paid pursuant to, and

limited by the provisions of Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid. 

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


