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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F306412

RAYMOND L. WHEELER (DECEASED), EMPLOYEE CLAIMANT

GDX AUTOMOTIVE, EMPLOYER;
GENCORP, INC./CRAWFORD & COMPANY, TPA RESPONDENT #1

DEATH AND PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT #2

OPINION FILED OCTOBER 30, 2006

A hearing in this case was conducted on May 12, 2006, before ADMINISTRATIVE LAW
JUDGE D. FRANKLIN AREY, III, at Batesville, Independence County, Arkansas.

Claimant was represented by Aaron L. Martin, Attorney at Law, Fayetteville, Arkansas.

Respondent #1 was represented by Bill H. Walmsley, Attorney at Law, Batesville,
Arkansas.

Respondent #2 was represented by Judy W. Rudd, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A prehearing telephone conference was held on this claim on January 31, 2006.

A Second Amended Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was admitted into the record as Commission Exhibit #1.

The parties agreed to four stipulations.  Three of these stipulations are contained

in the Prehearing Order and were confirmed at the hearing; the parties agreed to the

remaining stipulation at the hearing.  The following stipulations are hereby accepted.

1.  The employee-employer-carrier relationship existed on November 15, 2001 and

at all other relevant times.

2.  Claimant’s average weekly wage was $550.00; his temporary total disability rate
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is $367.00; and his permanent partial disability rate is $275.00.

3.  Respondent #1 controverts this claim.

4.  Dr. Morris Cranmer never examined Claimant.

At the May 12, 2006 hearing, the parties discussed the issues set forth in the

Prehearing Order.  The sixth and seventh issues were amended at the hearing; the parties

reserved the eighth issue.  The parties then agreed that the issues to be litigated and

resolved are limited to the following:

1.  Whether this claim is barred by the statute of limitations.

2.  What is Claimant’s burden of proof on his occupational disease claim?

3.  Whether Claimant sustained a compensable occupational disease.

4.  Whether Claimant is entitled to medical treatment.

5.  Whether Respondent #1 is entitled to a credit under Ark. Code Ann. § 11-9-411.

6.  Whether Claimant remained in his healing period until the date of his death on

February 1, 2006.

7.  Whether Claimant is entitled to temporary total disability benefits from November

15, 2001 until February 1, 2006.

8.  Whether Claimant is entitled to an attorney’s fee.

EVIDENTIARY RULING

At the hearing, Claimant’s attorney objected to a line of questioning by Respondent

#1's attorney, arguing that it was irrelevant.  A ruling on the objection was reserved and the

testimony taken as proffered.  Given the basis upon which this claim is disposed, it is not

necessary to rule upon the objection.  Compare Killam v. Texas Oil & Gas Corp., 303 Ark.

547, 556-57, 798 S.W.2d 419,       (1990) (an issue is moot when it has no legal effect on
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an existing controversy).

DISCUSSION

A. Statute of Limitations

Claimant began working for the Respondent employer in July of 1977.  After a year

in another position, he transferred into the lab as a developer, where he worked until March

of 2001.  As a developer, Claimant made samples of all of the products manufactured by

the Respondent employer.  A developer would begin that process by cleaning the parts of

a sample with the chemical toluene.  The developer would next apply glue to a part and

then “flock” that part; Claimant described flocking as “the little fuzzy stuff on your windows.”

The part was then allowed to dry and eventually shipped to the Respondent employer’s

customer.

In the course of this process, Claimant and other developers handled a number of

chemicals, especially toluene.  In his November 3, 2004 deposition, Claimant could only

remember a few of the chemicals he handled, but he recalled quite a bit about toluene.

He described it as a cleaning agent that he used more than anything else.  He recalled that

one chemist warned the developers against using toluene, “but it was a little bit on the late

side, because we had used it like gas.”  He also recalled that the lab was in a room that

“never was ventilated.”  As to the extent of his toluene use, Claimant testified at his

deposition:

Q.  About how long did you use the [toluene]?

A.  Ever since I’ve been here.

Q.  So for the 20 [sic] years that you worked as a developer, you used
[toluene]?
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A.  Right.  Off and on, off and on.

Other than the statements by the one chemist, Claimant did not recall ever being given any

other warning concerning toluene.

Beginning in 1991, Claimant’s medical records evidence concern regarding his liver

function.  The record contains references to a number of abnormal liver function tests;

Claimant was occasionally advised to consider a biopsy.  An ultrasound of Claimant’s liver

taken April 11, 2001 produced the following conclusion: “1.  Possible mild hepatomegaly.

Otherwise negative liver ultrasound.”  Dr. Michael Hightower examined Claimant on that

same date; he recorded the following impression:

Past history of slightly elevated liver enzymes.  I suspect this has been fatty
liver.  Enzymes most recently have been normal with an elevated GGPT.
This certainly would suggest fatty liver.  Nothing to suggest significant
chronic disease or progression.

In a letter dated April 19, 2001, based upon his examination and certain studies, Dr.

Hightower opined that he “[could not] make a very good cause for liver biopsy.”

According to the Change of Status Notice found on page 2 of Respondent #1's

Exhibit #9, Claimant assumed a new job on March 5, 2001.  His former job was described

as “PRO Developer”; his new job was listed as “Tool Tech.”  Claimant recalled that “[t]hey

moved us.  They put us all together with the die setters.”

Q.  What were you doing?

A.  I would keep all the machines running on that line.

Q.  So you were maintenance on the machines?

A.  Well, I guess.  Set up, die setter.

When asked if he was handling any chemicals on November 15, 2001, Claimant
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responded “No.”  A Job Analysis and Evaluation Form, concerning the occupational title

of die setter, is found in Respondent #1's Exhibit #9.  The description of the die setter’s job

does not mention handling chemicals such as toluene.

Claimant last worked on November 15, 2001; he described an incident that occurred

the morning of November 16, 2001.

I was fixing breakfast when she [his wife] come home.  And everybody sort
of came in the house to eat breakfast, and I had to go to the bathroom, so
I walked back to the bathroom, and the next thing I knew, I was on my knees.
I woke up, I guess, come to.  I didn’t -- I must have just fell on my knee,
because I felt real sick, and I grabbed the wastebasket, and I throwed up
more blood than I’ve ever seen in my life.  I thought I was dying.

Claimant was admitted to the local hospital with upper gastrointestinal hemmorage.

After his November 2001 incident, Claimant began a course of medical treatment

for his liver condition.  A CT scan of Claimant’s abdomen taken December 5, 2001 found

a “[s]mall cirrhotic-appearing liver without evidence of cavernous transformation of the

portal vein or gastric varices.”  In January of 2002 Claimant underwent a transjugular

intrahepatic portosystemic shunt placement.  A Surgical Pathology Report concerning a

liver specimen retrieved April 11, 2002 offered the following comment: “The overall features

favor chronic hepatitis, particularly hepatitis C....  According to the literature toluene has

not been associated with significant liver injury....  The biopsy shows at least bridging

fibrosis and in one focus, is suspicious for the formation of a nodule, suggesting that this

patient may have early cirrhosis.”

One of Claimant’s primary treating physicians was Dr. Caroline Riely, a professor

at the University of Tennessee.  After first examining Claimant on February 7, 2002, she

wrote that Claimant “has liver disease, which [she] strongly suspect[ed] is due to chemical
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exposure at his workplace.”  In a letter dated January 17, 2006, Dr. Riely acknowledged

that “[i]t is very difficult to prove that someone has liver disease from industrial exposure”;

however, having eliminated the alternatives and considering that Claimant’s daughter had

a similar condition, she was “quite certain that this is an industrial exposure....”  Similarly,

on May 5, 2003, Dr. Greg Neaville opined that “chemical exposure in the workplace

resulted in cryptogenic cirrhosis in” Claimant.

Respondent #1's Exhibit #6 is a copy of Claimant’s AR-C Claim for Compensation,

signed by Claimant on June 16, 2003.  The form contains the following statement: “The

claimant, Raymond Wheeler, developed cryptogenic cirrhosis from chemical exposure at

GDX though his last date of work on 11/15/01.”  Thus, Claimant argues that he was

continually exposed to chemicals up to and including his last day of work.

Unfortunately, Claimant passed away on February 1, 2006.  A copy of his Certificate

of Death is found at page 28 of Claimant’s Exhibit #1.  As to cause of death, the form

contains the following statement: “Sepsis due to (or as a consequence of): cirrhosis due

to (or as a consequence of): toxic hepatitis.”  

At the May 12, 2006 hearing, Anthony Galloway and Della Wheeler testified on

behalf of Claimant.  Galloway began working in Development in 1977 and worked there

with Claimant.  He testified to the use of chemicals, including toluene, in the process of

developing new products.  He testified to Claimant’s use of these chemicals as well.  He

described the developers’ work area.

Q.  Mr. Galloway, would you describe the area where Process and
Development was?

A.  For a long time, we did not have a work area until they assigned us a
room.  Then we stayed in there for many, many years.  The size of the room
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was approximately - I’d say it was somewhere in the neighborhood of 12 to
14 feet wide and at least 30 or 40 feet long.

Q.  How would you describe the ventilation in that department?

A.  Poor.

Q.  How’s that?

A.  Well, the only ventilation we had was - we had air conditioning when it
would work or we’d open the door, and that was it.

Galloway confirmed that he knew Claimant “very well,” and that he “never saw him take a

drink.”

On cross-examination, Galloway testified to the March of 2001 job reclassification

that he and Claimant experienced.

Q.  Before [Claimant] stopped working, he actually changed jobs and went
into a job out on the plant floor?

A.  Right.

Q.  If our Exhibit Number 9 indicates that he was reclassified as a die setter
on March 15 [sic], 2001, would you have any reason to doubt that date?

A.  No.  I was the same way.

Q.  You were reclassified at the same time?

A.  It was called tool tech.

Q.  Okay.  So at that point, both you and [Claimant] ceased working in
Development?

A.  Right.

Q.  And at that point, you ceased working with toluene and these other
chemicals that you’ve described; is that correct?

A.  Right.

As far as Galloway knew, Claimant was the only individual that worked in Development and
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also developed any kind of liver disease.

On redirect examination, Galloway explained that some chemicals are used in the

production process, including toluene; further, “[t]he whole plant was pretty well open

except for the mixing in the back.”  As to what Claimant used in his last job, Galloway

recalled WD-40 and “this electrical contact cleaner to clean the rails.  That’s about the only

two things I know of that they used out there.”

Respondents argue that this claim is barred by the applicable statute of limitations,

Ark. Code Ann. § 11-9-702(a)(2).

A claim for compensation for disability on account of injury which is either an
occupational disease or occupational infection shall be barred unless filed
with the commission within two (2) years from the date of the last injurious
exposure to the hazards of the disease or infection.

Id.; see Gibson v. McGeorge Constr., Full Workers’ Compensation Commission Opinion

filed October 6, 1995 (E402036).  The statute of limitations is an affirmative defense which

Respondents bear the burden of proving by a preponderance of the evidence.  Johnson

v. Elkhart Prods. Corp., Full Workers’ Compensation Commission Opinion filed March 28,

1995 (D303314).  “Preponderance of the evidence” means evidence of greater convincing

force; the term does not mean preponderance in amount, but implies an overbalancing in

weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 496-97, 206 S.W.2d 442,    

 (1947).

I find that Respondents sustained their burden of proving by a preponderance of the

evidence that this claim is barred by the statute of limitations, Ark. Code Ann. § 11-9-

702(a)(2).  The Change of Status Notice demonstrates that Claimant left his job in

Development for a new position effective March 5, 2001.  Galloway’s testimony,
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corroborated by the Job Analysis and Evaluation Form, both demonstrate that Claimant

did not handle toluene and other chemicals in his new position, as he had in Development.

Thus, the date of Claimant’s last injurious exposure was sometime prior to March 5, 2001.

Claimant then had two years from that date to file his claim; however, the claim was filed

no earlier than June 16, 2003.  This is more than two years from the date of Claimant’s last

injurious exposure.

I acknowledge Galloway’s testimony that the plant was open, raising the possibility

that Claimant was still exposed to chemicals involved elsewhere in the process.  However,

the evidence of greater convincing force - Galloway’s other testimony and the Job Analysis

and Evaluation Form - is more persuasive.  There simply is no evidence that Claimant’s

exposure to WD-40 and “this electrical contact cleaner” was, in any sense, injurious.

Likewise, there is no proof that chemicals used elsewhere in the manufacturing process

were injurious to Claimant, simply because the plant was “open” in design.

B. Remaining Issues

Because I find that this claim is barred by the applicable statute of limitations, it is

not necessary to discuss the remaining issues raised in this case.  Compare Ark. Code

Ann. § 11-9-102(4)(F)(i) (a claimant is entitled to benefits only upon a determination that

he sustained a compensable injury).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The stipulations agreed upon by the parties are reasonable and are approved.

2.  The employee-employer-carrier relationship existed on November 15, 2001 and

at all other relevant times.
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3.  Claimant’s average weekly wage was $550.00; his temporary total disability rate

is $367.00; and his permanent partial disability rate is $275.00.

4.  Respondent #1 controverts this claim.

5.  Dr. Morris Cranmer never examined Claimant.

6.  Claimant’s claim is barred by the applicable statute of limitations, Ark. Code Ann.

§ 11-9-702(a)(2).  Claimant transferred out of a position requiring the use of chemicals into

a new position effective March 5, 2001.  In this new position, Claimant did not work with

these same chemicals.  Thus, his last injurious exposure to the hazards of the occupational

disease occurred no later than March 5, 2001.  Claimant’s claim for compensation was

filed no earlier than June 16, 2003.  This date is more than two years from the date of the

last injurious exposure.

7.  Since Claimant’s claim is barred by the applicable statute of limitations, it is not

necessary to discuss his entitlement to benefits or the other issues remaining in this claim.

ORDER

Respondents sustained their burden of proving that Claimant’s claim is barred by

the applicable statute of limitations.  Therefore, the above claim is respectfully dismissed.

IT IS SO ORDERED.

                                                    
D. FRANKLIN AREY, III
Administrative Law Judge

DFA/ml


