
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM  NO. F600350

MATT D. WATSON, EMPLOYEE CLAIMANT

TERIS, L.L.C., EMPLOYER RESPONDENT

LIBERTY INSURANCE, INC., CARRIER RESPONDENT

OPINION FILED NOVEMBER 30, 2006

Hearing held before the HONORABLE S. DALE DOUTHIT, Administrative Law Judge,
on September 5, 2006 at El Dorado, Union County, Arkansas.

Claimant represented by HON. GREGORY R. GILES , Attorney at Law, Texarkana,
Arkansas.

Respondents represented by HON. FLOYD M. THOMAS, JR., Attorney at Law, El
Dorado, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on September 5, 2006, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation Laws.

A prehearing conference was conducted in this matter on May 30, 2006, and a

Prehearing Order was filed on that same day.  A copy of the Prehearing Order was

introduced into the record, without objection, as "Commission Exhibit 1", subject to any

modifications made at the full hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.
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2) The employer/employee/carrier relationship existed at all

relevant times, including October 14, 2005.

3) The claimant’s applicable compensation rates are $434.00 and

$325.00 for TTD and PPD, respectively.

4) Parties agree to reserve the issue of temporary partial disability

benefits that are outlined in the Prehearing Order.

The parties agreed at the full hearing to litigate the following issues:

1) Whether the claimant sustained a compensable specific

incident back injury on October 14, 2005; or, in the alternative,

whether the claimant sustained a gradual onset back injury that

manifested itself on October 14, 2005.

2) If compensability is overcome, it must be determined whether

claimant is entitled to temporary total disability benefits from

November 25, 2005 to a date yet to be determined, associated

medical expenses and attorney’s fees.

3) The parties agreed all issues not outlined herein would be

reserved.

At the full hearing, the claimant contended, in summary, he sustained a

compensable injury to his back on or about October 14, 2005; or, in the alternative, that

he sustained a compensable gradual onset back injury while in the respondents’ employ

that manifested itself on October 14, 2005.  The claimant contended he should be

awarded temporary total disability benefits from November 25, 2005 to a date yet to be
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determined, all associated medical expenses, and attorney’s fees.  The claimant contended

the medical treatment he received to date has been reasonable, necessary, and related to

his compensable injury.  Claimant further contended that the medical treatment now

recommended is reasonable, necessary and related to his compensable injury and should

be the respondents’ responsibility. 

Respondents contended at the full hearing that if claimant did suffer an injury

on October 14, 2005, he was completely recovered from that injury and was released to

return to full duty on October 31, 2005.  Respondents contend all appropriate benefits

were paid to the claimant through October 31, 2005.

At the full hearing, the claimant testified on his own behalf.  The record is

comprised solely of the transcript of the September 5, 2006 hearing containing numerous

exhibits that were introduced together as "Joint Exhibit 1".

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to hear

the testimony of the claimant and to observe his demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as

fact.

3) The claimant has failed to prove by a preponderance of the
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evidence that he sustained a compensable specific incident

back injury while in the respondents’ employ on October 14,

2005.

4) The claimant has proven by a preponderance of the evidence

that he sustained a compenable gradual-onset back injury in the

form of a large central disc herniation at L4-5 with a large

annular tear, while in the respondents’ employ.

5) Claimant has proven by a preponderance of the evidence that

he is entitled to temporary total disability benefits from

November 26, 2005, to a date yet to be determined, plus

maximum statutory attorney’s fees.

6) The claimant has proven by a preponderance of the evidence

that the respondents are responsible for all medical expenses

related to the claimant’s compensable back injury, including,

but not limited to, the treatment now recommended by Dr.

Shahim.

DISCUSSION

In the present claim, the claimant contended he sustained a specific incident

compensable back injury, or, in the alternative, he sustained a gradual onset compensable

back injury.  To prove a compensable injury as a result of a specific incident, the claimant

must establish by a preponderance of the evidence: 1) that an injury occurred arising out

of and in the scope of employment; 2) that the injury caused internal or external harm to
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the body which required medical services, or resulted in disability or death; 3) that the

injury is established by medical evidence supported by objective findings, as defined in

Ark. Code. Ann. §11-9-102(16); and 4) that the injury was caused by a specific incident

and is identifiable by time and place of occurrence. C. Mickel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W. 2d 876 (1997).

I find the claimant has failed to prove by a preponderance of the evidence that

his back injury was caused by a specific incident and is identifiable by time and place of

occurrence, based on the claimant’s testimony and the medical exhibits contained at

pages 10-13 of Joint Exhibit "1".  The records from Dr. Larry Horn clearly show the

claimant was having severe back pain for months prior to the specific incident he alleges

on October 14, 2005.  Even Dr. Horn opines the claimant had a pinched nerve at L-5 and

noted muscle spasms as early as August 2, 2005. (JX-1. pg. 10) (See Transcript pg. 50,    

lines 24-25, pg. 51, lines 1-3.)  The record clearly shows the claimant cannot prove a

specific incident back injury occurring on or about October 14, 2005; however, I do find

the claimant has proven by a preponderance of the evidence a compensable gradual onset

back injury.

When a claimant requests benefits for an injury characterized by gradual

onset, Ark. Code Ann. §11-9-102(4)(A)(ii) (Supp. 2005) controls, defining "compensable

injury" as follows: 

"(4)(A)(ii) An injury causing internal or external physical
harm to the body and arising out of and in the course of
employment if it is not caused by a specific incident or is
not identifiable by time and place of occurrence if the injury
is: 
(b) A back injury which is not caused by a specific
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incident or which is not identifiable by time and place
of occurrence...."

A claimant seeking benefits for a gradual onset injury must prove, by a

preponderance of the evidence, that 1) the injury arose out of and in the course of his or

her employment; 2) the injury caused internal or external physical harm to the body that

required medical services or resulted in disability or death; and 3) the injury was the

major cause of the disability or need for treatment. A.C.A. §11-9-102(E)(ii).  In addition,

objective medical evidence is necessary to establish the existence and the extent of an

injury, but it is not essential to establish the causal relationship between the injury and the

job. Wal Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W. 2d 522 (1999).

Having reviewed the facts of this case, and having applied them to the relevant

sections of the Workers’ Compensation Act, I find the claimant has proven by a

preponderance of the evidence that he incurred a compensable gradual onset back injury. 

First, I find the claimant’s back condition is verified by objective medical findings.  The

MRI report of December 6, 2005, (JX-1, pg. 84), clearly stated the type of anatomical

change that would be associated with the type of injury alleged by the claimant. Further,

Dr. Shahim, in his March 20, 2006 report, (JX-1, pg. 31), reiterates the claimant’s back

problems.  I therefore find the claimant has established his physical injury with objective

medical findings. 

The claimant must prove that his injury arose from his employment.  The

claimant testified extensively about his work history prior to going to work for Teris
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L.L.C.  Even though some of the claimant’s back history included minor lifting, nothing

in the claimant’s work history demonstrated as much physical demand as his duties with

Teris, L.L.C.  At Teris, the claimant testified he would be required to manually move

barrels weighing over 400 pounds. (T. pg. 22, lines 2-21)    Further, the claimant credibly

testified that he had never had any back problems prior to going to work for Teris. (T. pg .

16, lines 11-16)   In fact, the claimant testified he underwent a physical prior to going to

work for Teris on March 2, 2005, and went to work about a week after his physical.  All

medical records contained in the record herein clearly show that at all times claimant was

having back problems  he was employed by Teris.  The evidence shows that the strenuous

moving required by claimant with his duties at Teris was substantially more than his

previous work history, and that prior to going to work for Teris, the claimant never had

back problems.  All of the evidence looked at together, shows that the claimant has

proven by a preponderance of the evidence that his back injury is casually related to his

employment with respondents.

In reviewing the claimant’s medical records contained in the record and

employment history, I have no doubt that his job related activities with Teris are the

major cause of his present disability and need for treatment.  As indicated above, prior to

the claimant going to work at Teris, he never experienced any back problems; however,

after months of moving 400-500 pound barrels the claimant gradually developed back

problems which ultimately prevented him from work.

I find the claimant has proven by a preponderance of the evidence a
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compensable gradual onset back injury in the form of a large central disc herniation at

L4-5 with a large annular tear while in the respondents’ employ.  Therefore, since

claimant has proven a compensable back injury by gradual onset, respondents are

responsible for all medical expenses related to the compensable injury, including, but not

limited to, the treatment now recommended by Dr. Shahim.  I specifically find that the

medical treatment received by the claimant to date for his back, and contained in the

record herein, has been reasonable, necessary and related to his compensable gradual

onset injury.

The clamant has request temporary total disability benefits from November

25, 2005, to a date yet to be determined.  Temporary total disability for unscheduled

injuries is that period within the healing period in which a claimant suffers a total

inability to earn wages. AHTD v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

The claimant testified that he last worked for Teris on November 25, 2005 due

to his back pain.  The claimant testified he has not worked anywhere since November 25,

2005.  I find the claimant’s testimony to have been credible with regard to his inability to

work after November 25, 2005.  Further, with the benefits of perfect hindsight, it is

obvious from his MRI just a few days after November 25, 2005, that the claimant did, in

fact, have a significant herniation at the L4-5 level.  Also, we now know the claimant

subsequently required a lumbar decompression and diskectomy at L4-5. (JX-1, pg. 29)

Following the claimant’s lumbar laminectomy, Dr. Shahim reported the

claimant did, in fact, have a "large central disc herniation at L4-5 with a large annular
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tear."  (JX-1, pg. 31)   On March 20, 2006, approximately two weeks after his surgery, the

claimant reported to Dr. Shahim that he was still having back pain. (JX-1, pg. 31).   Dr.

Shahim then opined the claimant’s symptoms were likely related to the collapse of the

disc space from the large disc herniation, and opined the claimant suffered from

"recurrent disc herniation." (JX-1, pg. 31).  Due to the chance of a recurrent herniation

after the claimant’s surgery, Dr. Shahim recommended a new MRI of the lumbar spine. 

Also, on March 20, 2006, Dr. Shahim took the claimant off work for one month. (JX-1,

pg. 32).

The claimant never got his new MRI of the lumbar spine because the claimant

testified he could not afford it.  The claimant has received no medical treatment since he

last saw Dr. Shahim on March 20, 2006, due to the controversion by the respondents and

the claimant’s lack of financial resources.  It is obvious to this examiner that the claimant

is still within his healing period and needs to have the diagnostic tests now recommended

by Dr. Shahim in order to get the claimant’s back properly treated.  I further find the

claimant has been unable to earn wages since he left Teris on November 25, 2005. 

Therefore, I find the claimant is entitled to temporary total disability benefits from

November 26, 2005 to a date yet to be determined.

AWARD

Respondents are hereby directed and ordered to pay the claimant temporary

total disability benefits at the stipulated rate for the period of November 26, 2005 to a

date yet to be determined.  Further, respondents are to pay all reasonable related medical



Watson/F600350

10

expenses for treatment of claimant’s back, including but not limited to, the treatment now

recommended by Dr. Shahim.

Maximum attorney fees are herein awarded to claimant’s attorney, the Hon.

Gregory R. Giles, pursuant to A.C.A. §11-9-715.

Said sum accrued shall be paid in lump sum without discount.  This award

shall bear interest at the legal rate pursuant to A.C.A. §11-9-809.

IT IS SO ORDERED.

_______________________________
S. DALE DOUTHIT
Administrative Law Judge
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