
1

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM  NO. F510428

PATRICK WALKER, EMPLOYEE CLAIMANT

MARTIN TRANSPORTATION, INC., EMPLOYER RESPONDENT

ACE AMERICAN INS. CO., CARRIER RESPONDENT

OPINION FILED JUNE 9, 2006

Hearing held before the HONORABLE S. DALE DOUTHIT, Administrative Law Judge, on

March 14, 2006, at Hope, Hempstead County, Arkansas.

Claimant was represented by HON. GREGORY R. GILES, Attorney at Law,  of Texarkana,

Arkansas.

Respondents were represented by HON. NELSON V. SHAW, Attorney at Law, of Texarkana,

Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-referenced claim on March 14, 2006 in

Hope, Arkansas to determine whether the claimant sustained a compensable injury within the

meaning of the Arkansas Workers’ Compensation Laws.

A prehearing conference was conducted in this claim on December 29, 2005, and a

Prehearing Order was entered on that same day.
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At the hearing the parties announced that the stipulations, issues, and respective contentions

were properly set out in the Prehearing Order, subject to any modifications made on the record at the full

hearing.  A copy of the Prehearing Order was introduced into evidence, without objection, as

"Commission Exhibit 1", and made a part of the record.

The parties stipulated that the Arkansas Workers’ Compensation Commission has

jurisdiction over this claim; that the employer-employee relationship existed at all relevant times,

including April 4, 2005, and that the claimant’s applicable TTD rate is $421.00 per week and his PPD

rate is $316.00 per week; that the claimant was a driver for MaRTIN Transportation; and that the

claimant drew unemployment benefits from 7/10/05 through sometime in December of 2005.

By agreement of the parties, the main issue to be presented for determination concerned

compensability.  If compensability is overcome, a determination of claimant’s entitlement to associated

medical benefits, indemnity benefits and  attorney fees must be addressed.  Additionally, the respondents

raised the notice defense as an issue to be addressed at the Full hearing.  It was greed at the Full hearing

that issues related to permanent impairment would be reserved.

The claimant contended at the Full hearing that he sustained a specific incident back injury

March 22, 2005; that the medical treatment he has received since his injury has been reasonable,

necessary and related to his compensable injuries; that the additional medical treatment which he seeks

is reasonable, necessary and related to his compensable injuries; that respondents should be ordered to

pay claimant’s attorney’s fees as permitted by law; and that he is entitled to TTD benefits from March

23, 2005 through April 6, 2005, and from June 15, 2005 to a date yet to be determined.  Alternatively,
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the claimant contends he sustained a gradual onset back injury due to his employment with Martin

Transportation.

At the full hearing, respondents contended the claimant did not sustain a compensable

injury; that Mary Gosvenor and J. R. Sheridan were co-workers of the claimant; that the claimant filled

out WCC Form A-1 on August 10, 2005; that should compensability be overcome, respondents would

be entitled to an offset for unemployment benefits received by this claimant, and respondents

affirmatively raise the notice defense.

The claimant testified on his own behalf. Mary Gosvenor and Rick Tryon  were called as

witnesses by the respondents.  The record is composed of the transcript of the March 14, 2006, hearing

and all attached exhibits.

FINDINGS OF  FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents, and other

matters properly before the Commission, and having had an opportunity to hear the testimony of the

witnesses and to observe their demeanor, the following findings of fact and conclusions of law are

hereby made in accordance with A.C.A. §11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The parties’ stipulations recited herein are reasonable and

are hereby accepted as fact.
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3) The claimant has failed to prove by a preponderance of

the evidence that he sustained a compensable injury arising

out of and during the course of his employment with the

respondents on March 22, 2005.

4) The claimant has failed to prove by a preponderance of

the evidence that he sustained a compensable gradual onset

back injury arising out of and during the course of his

employment with Martin Transportation.

DISCUSSION

I.  History

The claimant, age 40, worked for the respondent-employer as a truck driver,

hauling crude oil for two different periods of time.  The first period was from approximately

April of 2001 through October of 2003, and the second time was from approximately January

28, 2004 through June 14, 2005.  The claimant testified his duties as crude hauler included

gauging the tanks, carrying hoses and valves to connect to his trailer to load or unload the oil,

and driving.

The claimant testified he hurt his back while performing his job duties on March

22, 2005.  The claimant testified as follows regarding the incident on March 22, 2005:
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Q.   Let’s talk about the injury itself.  What happened on

March 22nd?  What is it that you are saying that you feel like

was the cause of your back problems?

A.  I reached up to pick up a API valve except - you go to

different places and they set up - this certain place I went to,

the API valves was where you had to hook up to your truck

to suck the oil off your truck.  I picked it up and when I

picked it up, I didn’t know it was that heavy and I went to

the ground with it.

Q.  Is this valve connected to a hose?

A.  Yes, sir.

Q.  Was the API valve and hose that you carried with you on

your truck or was it or was it (sic) at the location where you

were?  (T. pg. 18, lns. 11-25)

A.  It was at the location.

Q.  And where was that location?

A.  Across river port or - I guess it’s called the port.

Q.  It’s not a location that belongs to Martin, this was

someplace where you were either dropping off oil or picking

up oil?

A.  I was going to Cross tank farm.

Q.  And were you unloading oil to leave for them?

A.  (Response not available.)
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Q.  And where is this API valve?

A.  It’s got a box there and it’s stuck in a box.

Q.  When you grabbed hold of the valve, what happened?

A.  When I picked it up, it was so heavy that I just went to

the ground with it.

Q.  Did you then end up picking it up again and connecting it and

doing the things that you had to do at that point?

A.  Well, it was a guy there, his name was Mr. Langley.  He

helped me pick it up and hook it up to my truck.

Q.  All right.  Did you think that you were hurt at that time?

A.  Yes.  I felt a little tingle in my back when I picked it up.

(T. pg. 19, lns 1-25)

The claimant sought medical attention the day after the alleged injury (March 23,

2005).   At the initial visit, the claimant received medication and a "no lifting" work restriction

note.  The claimant testified his employer had no light duty work for him, and on April 6, 2005,

obtained a "return to work with no restriction" note.  The claimant returned to work for a

couple of months  after he received the return to work note on April 6, 2005.

The claimant was given an MRI, and treated with Dr. Courtney.  Dr.  Courtney

reviewed the MRI of claimant’s back and issued the claimant a "no work" letter on June 15,

2005. (JX-1, pg. 60), and then referred the claimant to a neurosurgeon, Dr. Shahim.  Dr. Shahim
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studied the claimant’s MRI’s and found the following:

"I reviewed his thoracic spine MRI and lumbar spine MRI. 
He has T11-12 disc herniation and severe spinal stenosis
resulting in cord signal change at this level.  There is lumbar
spondylosis, but I don’t see any evidence of canal stenosis in
the lumbar spine." 
(JX-1, pg. 62)

Dr. Shahim then recommended the claimant undergo a thoracic laminectomy with

diskectomy, with the understanding that the claimant may also require an anterior thoracic

diskectomy.  On June 17, 2005, the claimant underwent back surgery. (JX-1, pg. 63)

After the surgery, the claimant testified he was still experiencing problems with his

back.  The claimant testified he did receive one epidural steroid injection after his surgery, but

that he did not benefit from the injection.  (T. pg. 38. lns 7-15).  The claimant testified he is still

within his healing period from his alleged compensable injury, still under doctor’s orders to

remain off work, and that additional surgery has been recommended for his condition.

II.  ADJUDICATION

A.  Specific Incident Back Injury.

The claimant contends he sustained a compensable back injury during his employment with

the respondent on March 22, 2005.   For the claimant to establish a compensable injury as a result of a

specific incident which is identified by time and place of occurrence, the following requirement of

A.C.A. §11-9-102(4)(A)(i) must be established:
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  1)  proof by a preponderance of the evidence of an injury arising    

out of and in the course of his employment.

2)  proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or death.

(3)   medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16), establishing the

existence and extent of the injury; and

(4)   proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by time

and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the requirements

for establishing compensability of the alleged injury, he fails to establish compensability of the claim,

and compensation must be denied. C. Mikel v. Engineered Speciality Plastics, 56 Ark. App. 126, 938

S.W. 2d 876 (1997).   The claimant has the burden of proving the job relatedness of an alleged injury

without the aid of any kind of presumption in his favor.   Farmers v. Little Knight Co., 220 Ark. 353,

247 S.W. 2d 111 (1952).  The phrase "arising out of the employment" refers to the origin or cause of the

accident, so the employee was required to show that a causal connection existed between the injury and

his employment.  Gerber Products v. McDonald, 15 Ark. App. 226, 691 S. W. 2d 879 (1985).

In the present case, there are varied accounts of the origin of the claimant’s injury.   The

claimant testified that on March 22, 2005, he was lifting a hose and valve and "went to the ground" (T.

pg 19, lns 14-15).  The claimant testified that on the same day of the incident, he called Mary Gosvernor

and told her he had hurt his back while on the job. (T. pg. 21, lns 7-8).  Ms. Mary Gosvenor appeared at
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the full hearing in the matter and credibly testified that the claimant never reported a work related injury

to her on March 22, 2005.   (T. pg. 76, lns 12-21).  The claimant also testified that on March 22, 2005,

Ms. Gosvernor told him to go to the clinic for treatment.  Ms. Gosvernor testified that the claimant has

never talked to her about a job related injury.

Obviously, the claimant has objective medical findings of a back injury.  The element of

compensability the claimant has failed to prove by a preponderance of the evidence is that the injury

arose out of and during the course of his employment with Martin Transportation on March 22, 2005. 

The testimony of the claimant and Ms. Gosvernor were in direct conflict regarding what was reported on

March 22, 2005.  What tips the scales in favor of Ms. Gosvernor’s account is the initial medical record

composed on March 23, 2005.

The medical report from Stephens Community Clinic dated March 23, 2005, states that the

claimant reported he had been experiencing back pain for two weeks.  The report also states that the

claimant "does not remember hurting his back." (JX-1, pg. 37)   For the claimant not to remember a hose

and valve taking him to the ground the day before, leads this examiner to question the credibility of the

claimant regarding the alleged March 22, 2005 incident.

Questions concerning the credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the Commission.  White v. Gregg Agricultural, 72 Ark.

App. 209, 38 S.W. 3d640 (2001).  When there are contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence and to determine the true facts.

The claimant has the burden of proving by a preponderance of the evidence that his injury

arose out of and in the course of his employment.  Based on the credible evidence, the claimant has
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failed to meet his burden.

B.  Gradual Onset Back Injury.

The claimant has alternately plead that he sustained compensable gradual

onset back injuries.

A.C.A.§11-9-102(4)(A) defines "compensable injury":

(ii) An injury causing internal or external physical

harm to the body and arising out of and in the course

of employment if it is not covered by a specific

incident or is not identifiable by time and place of

occurrence, if the injury is:

(b) A back or neck injury which is not covered by a

specific incident or which is not identifiable by time

and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  A.C.A. §11-9-102(4)(D).  The burden of proof shall be by a

preponderance of the evidence, and the resultant condition is compensable only if the

alleged compensable injury is the major cause of the disability or need for treatment. 

A.C.A. §11-9-102(4)(C)(ii).

In the present case, the claimant went to great lengths to attempt to prove

that his back injuries originated on March 22, 2005.  In doing so, he adamantly testified

he never had back pain before March 22, 2005:
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Q.  Had you ever had any radiating right leg pain or

back pain until you think you hurt yourself on March

22nd?

A.  No, sir, I wasn’t having no problems.

When questioned about having back pain even two weeks prior to March

22, 2005, again the claimant was in denial:

Q.  Now, looking at this Dr. May’s report of that day,

March 23, 2005, the doctor made some notes and it says in

one part that you had been having some back pain and you

were having pain down your right side, radiating down

your right leg.  It says also that that had been going on for

two weeks.  Had you been having the radiating leg pain

for two weeks?

A.  I don’t know why the two weeks is in there

because I told her that that had happened that night.

(T. pg. 23, lns. 17-25)

Q.  Had you been working everyday?  Had you been

missing any time from work in the weeks before this
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incident?

A.  No, no.  (T. pg. 24, lns 1-4)

Common sense dictates that he would have experienced some sort of slight symptoms

prior to March 22, 2005, if the claimant had a gradual onset back injury.  There is no evidence in

the record that supports a finding of a gradual onset back injury arising out of the claimant’s

employment.

The burden is on the claimant to prove his gradual onset back injury arose out of and

in the course of his employment.  The claimant has been less than consistent regarding the true

origin of his injury, and as such has failed to meet his burden of proof regarding compensability.

CONCLUSION

The record shows the claimant has offered sufficient medical evidence supported by

objective findings to establish an injury; however, the claimant has failed to prove by a

preponderance of the evidence that his back injuries arose out of and during the courses of

employment.  Based on this finding, the other issues outlined herein became moot.  Accordingly,

this claim is hereby, respectfully, denied and dismissed.

IT IS SO ORDERED.

_______________________________________
S. DALE DOUTHIT
Administrative Law Judge
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