
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F308932

BRUCE L. WALKER, EMPLOYEE CLAIMANT

COMMERCIAL LUMBER SALES, INC., EMPLOYER RESPONDENT

COMPENSATION MANAGERS, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 19, 2006

Hearing before Chief Administrative Law Judge David Greenbaum on September 18,
2006, at Little Rock, Pulaski County, Arkansas.

Claimant, pro se, failed to appear.

Respondents represented by Ms. Wendy Scholtens Wood, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted September 18, 2006, to determine whether this

claim should be dismissed for want of prosecution pursuant to Ark. Code Ann. §11-9-

702 and Commission Rule 099.13.

This claim concerns an alleged accident and injury as the result of a specific

incident.  As will be set out further below, the claimant has alleged two (2) different

injury dates, one on August 25, 2003, and a second on May 21, 2003. Respondents

have controverted the claim in its entirety.

A procedural history of the claim is warranted.   The claim is extremely

confusing because the claimant consulted different attorneys who filed two (2)

separate claim forms executed by the claimant with different injury dates for

apparently the same alleged incident.  By letter dated September 9, 2003, Attorney

Ben E. Rice submitted a Commission Form AR-C executed by the claimant in which
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he described a leg and back injury when a truck rolled into him on August 25, 2003.

No further action was taken by the claimant.  By letter dated February 18, 2004,

Attorney John Ogles submitted a Commission Form AR-C reflecting a date of

accident of May 21, 2003, against the same employer herein which was assigned the

same claim number.  On March 8, 2004, Attorney Rice sent a letter to the

Commission’s Clerk, advising that the claimant had retained another attorney to

represent him on his workers’ compensation claim, requesting that the letter be

accepted as his withdrawal as attorney of record for the claimant.  On March 10,

2004, Attorney Ogles submitted a March 2, 2004, letter from the claimant reflecting

that the claimant had hired Mr. Ogles to represent him, replacing former Attorney Ben

Rice.  On March 16, 2004, the claim form filed on behalf of the claimant was sent to

the respondent/insurance carrier requesting an investigation and statement of

position within fifteen (15) days.  By letter dated April 2, 2004, Robert L. Henry, III, on

behalf of the Barber Law Firm, notified the Commission that his firm represented the

respondents in this claim.  He also sent a copy of his representation to Attorney Ben

Rice.  On April 5, 2004, a letter was sent from the Commission to Attorney Ogles

enclosing a copy of respondents’ position with a copy to the claimant and Attorney

Henry.  On April 6, 2004, the Clerk acknowledged the Barber Firm as attorney-of-

record for the respondent and sent a copy to Attorney Ogles.  On May 3, 2004,

Attorney Rice sent a copy of his March 8, 2004, letter withdrawing as attorney-of-

record for the claimant to the Commission.  In response, by letter dated May 17,

2004, the Clerk acknowledged receipt of the aforementioned notification and request.
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Pursuant to Commission Advisory 2003-2, the case was forwarded to the Full

Commission for consideration of the request/motion.  An Order was filed by the Full

Commission on May 24, 2004, granting the motion and relieving Ben Rice as

attorney-of-record.

Next, by letter dated April 18, 2005, and received April 22, 2005, respondents

filed a Motion to Dismiss the claim pursuant to the provisions of the Workers’

Compensation Act and the Rules of the Commission.  The letter noted both injury

dates of May 21, 2003, and August 25, 2003, which have been treated as one claim

file, F308932.  A copy of the Motion was sent to Attorney Ogles.  On April 25, 2005,

the Commission’s Clerk advised both the claimant and his attorney, that respondents’

letter was being treated as a request for dismissal, due to lack of prosecution,

pursuant to Rule 099.13 and A.C.A. §11-9-702(a)(4) of the Arkansas Workers’

Compensation Act.  Claimant was granted thirty (30) days to respond to the Motion.

No response was received.  Respondents have, at all times, controverted the claim

in its entirety.  The record reflects that respondents made good faith attempts to

investigate the claim and that all discovery requests were ignored.  The Commission

file did reflect further confusion concerning claimant’s attorney-of-record.  However,

by letter dated December 21, 2005, respondents were advised that the Commission

file reflected no attorney-of-record for the claimant.  Respondents then propounded

interrogatories to the pro se claimant in December, 2005, which were unanswered.

By letter dated July 27, 2006, respondents filed a second Motion to Dismiss

the claim for failure to prosecute.  Respondents pointed out that recent



-4-

correspondence forwarded to the claimant was returned to the respondents marked

“Not Deliverable as Addressed, Unable to Forward,” while maintaining that earlier

correspondence was received, but ignored.

The claim was assigned to this Administrative Law Judge on August 2, 2006.

On August 3, 2006, a letter was sent to the claimant advising the claimant of the

pending Motion and granting him twenty (20) days to respond or request a hearing.

The letter was sent both Certified Mail and First-Class Mail.  They were returned.  On

August 21, 2006, a Notice of Hearing was sent, scheduling a hearing on September

18, 2006.  The subject of the hearing was the Motion to dismiss the claim.  The

claimant failed to appear at the hearing, which was anticipated because recent

attempts to contact the claimant have been returned.  Respondents moved for

dismissal of the claim and offered documentary evidence in support of its Motion.

From a review of the record as a whole, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant has filed a claim for benefits against Commercial Lumber Sales,

Inc., alleging injury dates of both May 21, 2003, and August 25, 2003.

3. The claimant has failed to prosecute his claim.

4. Respondents have controverted this claim in its entirety.

5. This claim should be dismissed for want of prosecution pursuant to Ark. Code

Ann. §11-9-702(a)(4) and Commission Rule 099.13.
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DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to

say that the procedural history in this claim and the documentary evidence introduced

reflects that the claimant has failed and/or refused to prosecute his claim.  The

claimant has executed two (2) separate claim forms on September 8, 2003, and

February 18, 2004, respectively, alleging a work-related injury as the result of a

specific event identifiable in time and place of occurrence.  Since the filing of the

claim forms, the claimant has made no effort whatsoever to prosecute his claims. A

hearing was scheduled at respondents’ request pursuant to a recent decision,  Dillard

v. Benton County Sheriff’s Office, 87 Ark. App. 379,       S.W.3d       (2004).

After a full consideration of the facts, issues, and the law, and with reasonable

notice of the hearing having been sent to the claimant, it is hereby determined that

this claim should be, and it is, hereby dismissed for want of prosecution pursuant to

Ark. Code Ann. §11-9-702(a)(4) and Commission Rule 099.13.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


