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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above styled claim on June 19, 2006.

A pre-hearing order had previously been entered on April 18, 2006.

This pre-hearing order set out the stipulations offered by the

parties, outlined the issues to be resolved, and set this matter

for hearing at 2:30 p.m. on June 19, 2006, in the Commission’s

offices in Springdale, Arkansas.  Copies of this Order were sent to

the claimant and both counsel in the manner required by law (i.e.

certified mail).

At the scheduled time and place, the claimant’s attorney

appeared, as did the attorney for the respondent.  However, the

claimant failed to appear.  The respondents’ attorney requested

that this claim be dismissed with prejudice to which the claimant’s

attorney objected.  At that time, the motion of the respondents/

attorney was taken under advisement and the claimant’s attorney was

given thirty (30) days to contact or locate her client to ascertain
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the reason for her failure to appear.  No word has been received

from the claimant’s attorney or the claimant within this time.

Respondents’ attorney has now renewed his prior request for a

dismissal with prejudice and has also requested an assessment of

costs and attorney’s fees against the claimant.

DISCUSSION

Clearly, Commission Rule 099.13 would allow a dismissal with

prejudice for the claimant’s failure to appear at the scheduled

hearing. However, it has been the Commission’s policy to use such

a dismissal sparingly and a dismissal without prejudice is

preferred.

Therefore, I find that this claim should be dismissed in its

entirety, but without prejudice to refiling within the time period

allotted by Ark. Code Ann. §11-9-702(a). Failure to refile this

claim within that time period may result in it being barred by the

expiration of the statute of limitations set out in this

subjection.

I further find that the respondents’ motion for an assessment

of their costs and attorney’s fees (for the hearing aborted by the

claimant’s failure to appear) is also appropriate.  It is my

opinion that the court reporter’s fee of $99.00 represents  the

only costs incurred by the respondents’ for the hearing of June 19,

2006. As for attorney’s fees, I find that the sum of $310.50

represents an appropriate fee to be assessed against the claimant.

I do not find that the claimant should be liable for an hourly

charge or milage expense for travel by the respondents’ attorney.
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It was the respondent’s election to hire out of town counsel. Thus,

it is the respondent’s obligation to cover any travel expenses.

Therefore, the claimant is liable to the respondent’s in the

amount of $409.50 for the costs and attorney’s fees that were

needlessly incurred by the respondents (due to the claimant’s

failure to appear at the scheduled hearing). The respondent’s are

entitled to credit in this amount against any benefits that may

hereinafter be awarded to the claimant from these respondents.

ORDER

For the reasons heretofore set out, this claim should be and

hereby is dismissed without prejudice to refiling within the time

allowed by Ark. Code Ann. §11-9-702(a).

The claimant will be liable to the respondents in the amount

$409.50, for costs and attorney’s fees associated with the aborted

hearing of June 19, 2006.

IT IS SO ORDERED.  

                           
                             MICHAEL L. ELLIG

      Administrative Law Judge       


