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STATEMENT OF THE CASE

A hearing was held on February 2, 2006, in Fort Smith,

Arkansas.

A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on November 30,

2005.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 30, 2005, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$327.00 for temporary total disability and $245.00 for permanent

partial disability.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s right shoulder, right side

and low back injuries.

2. Related medical.

3. Temporary total disability from August 31, 2005, to a date

to be determined.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he suffered an accidental injury arising out of and in the course

of his employment on August 30, 2005, as a result of falling off a

ladder injuring his right shoulder, side and lumbar spine.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury.  In particular,

the physical examination indicated tinnitus.  The claimant has an

MRI that shows a disc bulge at L5-S1 and scoliosis and it is the

respondents’ position that that is not an objective measurable

finding.  The respondents reserve the right to provide additional

contentions as discovery dictates.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical records marked Claimant’s

Exhibit No. 1.  All these exhibits were admitted without objection.

 DISCUSSION

The claimant testified that he was twenty-five years old.  The

claimant stated that in August 2005 he was working for the
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respondent as a general laborer.  The claimant testified that his

duties involved installing insulation at commercial sites on

whatever they were asked to put insulation on.  The claimant

testified that on August 30, 2005, he was working for the

respondent and standing on the top of an eight-foot ladder rapping

insulation around some duck work when the ladder slipped out from

under him and he hit the rafters.  The claimant testified that he

caught himself underneath his arms with the rafters and ended up

keeping the ladder up because all of his weight was pretty much

supported by his arms.  The claimant testified that he caught the

ladder with his feet but at the time of his fall he heard a pop but

did not know if it was his shoulder or his back.  The claimant

testified that he also scrapped his sides and bruised his right

ribs but this bruising was not major.  The claimant testified that

at the time of his fall he mainly felt a strain in his back as well

as felt instant pain from his ribs where he hit the rafters.  The

claimant stated that he lost sensation in his legs, noting further

that it felt like a nerve or something was being pinched.  The

claimant testified that he also felt like it was hot.  

The claimant testified that he was able to get down the ladder

and feeling a little nervous he took a break and tried to let his

nervousness subside and to see how bad he was actually injured.

The claimant estimated that he took about a fifteen to twenty

minute break.  The claimant testified that he called J. D., his

supervisor, to report his fall.  The claimant testified that he

reported that he had fallen, hurt his back and did not know how bad



4

he was hurt and that he was taking a break.  The claimant testified

that he also reported that the ladder he was working with was

cracked and he needed a new ladder in order to go back to work.

The claimant testified that J. D. reported that he could not bring

a ladder because he was headed for Russellville.  The claimant

testified that he went back to work and worked a little less than

an hour.  The claimant testified that while he was standing on the

ladder his legs would go numb and he would almost fall to the

ground before the feeling would return and he could function.  The

claimant testified that he called his supervisor back and reported

that he could not do his job because he did not have feelings in

his legs and he did not feel comfortable standing on top of a

ladder.  The claimant testified that his supervisor told him to go

home and to let him know how he was doing.  The claimant remembers

that his supervisor asked if he was going to go to the doctor and

the claimant told him that he could not afford it.  The claimant

testified that he did not ask his supervisor to take him to the

doctor but he did call back to report his status a day or two

later.  

The claimant testified that he went home, laid down and just

took it easy because he did not feel like he could do anything.

The claimant stated that the next day he called his supervisor to

report that he would not be coming into work because he was still

hurting and was having problems getting out of bed.  The claimant

testified that he got hurt on Tuesday and he returned to work on

Thursday at the same location.  The claimant testified that when he
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returned to work he was only able to work a couple of hours because

of the pinched nerve in his back.  The claimant testified that he

felt he probably needed to see a doctor but he did not know for

sure if it was a strain that might work itself out so he did not

push the issue with his supervisor.  The claimant testified that J.

D. told him at one point that he needed to see a doctor and that he

told J. D. that he could not afford it and asked if the respondent

would send him to the doctor and his supervisor told him no.  

The claimant testified that he saw Dr. Adams on September 6,

2005.  The claimant testified that J. D., his supervisor, went with

him to this doctor’s visit and he was present when he reported to

Dr. Adams that he had fallen off of the ladder and injured himself.

The claimant testified that J. D. had made it mandatory that he go

see a doctor and get a doctor’s release before he could go back to

work.  The claimant testified that he has followed all the doctor’s

orders.  The claimant testified that the only medical bill which

the respondents have paid was a prescription bill which J. D. paid

for after his doctor’s visit.  The claimant testified that he has

not worked since this doctor’s visit, that he is still having

problems with his back and that he would like to see a doctor to

find out what can be done to help him.  The claimant testified that

he still has a sensation in his lower back like it feels like it

needs to pop and that something is grinding.  The claimant

testified that the nerve damage which he experienced the first few

weeks have gone away and the sensation in his legs has stopped.

The claimant testified that he has spasms in his back and that
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sometimes this goes down into his legs but it is not the intense

feeling that caused him to feel like he was going to loss control

of his legs.  The claimant testified that he has difficulty

sleeping and that it is hard for him to get up in the morning due

to the stiffness in his back.  The claimant testified that he feels

as though his activities are limited because of his back problems,

noting that while standing for about ten or fifteen minutes he

begins to feel discomfort in his back.  The claimant testified that

sitting is a little bit easier because he can find a spot which

will relieve the pressure off of his back.  The claimant testified

that all of the jobs which he has had throughout his life have been

physically demanding and required lifting as well as standing and

climbing.  

On cross examination, the claimant stated that his condition

was pretty much the same as it was on December 1, 2005, when his

deposition was taken.  The claimant testified that currently he is

taking over the counter medications for pain such as Ibuprofen and

Extra Strength Tylenol.  The claimant agreed that from the middle

of September until approximately December 15 he did not take any

type of medications for his back either prescription or over the

counter.  The claimant agreed that he had testified in his

deposition that he would lose the feeling in both his legs

indicating that they would go numb and he would fall.  The claimant

agreed that this started on August 30, 2005.  The claimant

testified that Dr. Adams put him through a series of tests such as

heal toe walking, reflexes and range of motion but he was unaware
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that she had noted that these were all normal.  The claimant

testified that he did report to the doctor that he had bruised his

ribs but since it was six days after the accident it had already

begun to subside.  The claimant testified that this bruise was not

visible but he could feel it and it hurt because he hit the rafters

pretty hard.  The claimant testified that even though he told Dr.

Adams about his ribs and his shoulder she was more concerned about

his back.  The claimant testified that he filed for unemployment in

October or November and began receiving benefits in the amount of

$148.00 per week.  The claimant testified that he continued to seek

employment that would be within his doctor’s restrictions.  The

claimant testified that he has applied at convenience stores as

well as looked into work through temporary services as long as they

would be within his limitations.  The claimant testified it was his

understanding that his restrictions were no lifting over ten pounds

and not to do any bending or twisting on a repetitive schedule.

The claimant agreed that these were the restrictions which the

doctor gave him when he was having the leg numbness.  The claimant

further agreed that he had reported that as of December 1 he was

not having any leg pain or losing the sensation in his legs.  The

claimant testified that he was having spasms in his legs.  The

claimant agreed that he did not mention his leg spasms at the time

of his deposition.  The claimant agreed that part of the reason for

his sporadic work history has to do with his several felony

convictions.  The claimant agreed that he is still under a

suspended sentence until 2008.  The claimant testified that his
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felony convictions limit the jobs which he can look for, indicating

that primarily he can do no government work, state work or work in

the medical field.  The claimant testified that his appointment

with Dr. Capocelli had to be canceled because the respondent would

not authorize it.  The claimant agreed that his condition has

gotten better since his accident but noted that he is not doing any

type of physical labor which could trigger a problem.  The claimant

agreed that he is stiff in the morning when he gets up but he

loosens up during the day.  The claimant testified that he still

has the feeling that his back needs to pop and that it a constant

sensation.  

On redirect examination, the claimant testified that he never

had back problems before he fell off the ladder.  The claimant

testified that after his MRI he was referred to Dr. Capocelli but

the respondents would not pay for it.

Jeremy Ashman testified that he goes by J. D.  This witness

testified that he works for the respondent and has for the past

thirteen years as a field supervisor.  Mr. Ashman testified that he

has a cell phone with him at all times on the job and that if

someone is injured they are to contact him immediately at which

time he would report that to his boss, Lance Butler.  Mr. Ashman

testified that on August 30, 2005, he was the claimant’s

supervisor.  Mr. Ashman testified that on August 30, 2005, the

claimant did not report to him a work related injury but does

recall that the claimant called and told him that he was sick and

he was going home.  This witness testified that the claimant did
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not report to him anything about a fall off of a ladder while at

work.  Mr. Ashman testified that the claimant did call him the

following day and reported that he was still sick but did not

report an injury of any kind to his back, ribs or shoulder.  Mr.

Ashman testified that the claimant did come to work the following

day but only worked a couple of hours and reported that he was

still feeling sick.  Mr. Ashman testified that through a mutual

friend, Kelly Marshall, he learned that the claimant had told him

that he had hurt his back at work when he had fallen off of a

ladder.  This witness testified that at that time he called the

claimant and asked him what had happened and that the claimant told

him that he had hurt himself.  Mr. Ashman testified that the

claimant told him that he had not reported the injury because he

was worried about losing his job.  Mr. Ashman testified that at

that time he contacted Mr. Butler and that an appointment was made

for the claimant to go to the doctor.  Mr. Ashman testified that

arrangement were made to have a drug test done and he went with the

claimant to the doctor.  This witness testified that he believes

that this is the last time he saw the claimant.

On cross examination, Mr. Ashman testified that after he

learned from another person that the claimant had hurt his back

falling from a ladder he contacted the claimant.  Mr. Ashman stated

that the claimant told him that the reason he had not reported an

injury was because he was afraid of losing his job.  This witness

agreed that this was the first time that he was aware that the

claimant was alleging he had hurt his back while working.  Mr.
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Ashman agreed that he would have become aware of the claimant

alleging a work related injury on or about September 2, 2005.  Mr.

Ashman testified that he did learn later that the ladder the

claimant was using was cracked on the top.

The medical records set forth that the claimant was seen at

Sparks Preferred South on September 6, 2005, by Dr. Adams.  The

hand written notes which are difficult to read indicate that the

claimant hurt his back last week at work when he fell off a ladder

and is experiencing pain down his legs and his legs are giving way,

noting that there is no recurrence of this since Saturday.  After

examination, the claimant was diagnosed with having lumbar strain

and spondylolisthesis at L5-S1.  Medications were prescribed and an

MRI was ordered.  The claimant was returned to work on September 6,

2005, with a restriction of no heavy lifting anything greater than

ten pounds and no repetitive bending and twisting until further

evaluation.  An outpatient report in Claimant’s Exhibit No. 1, Page

3, indicates that the claimant reports lumbar strain secondary to

injury while caught self on ladder to prevent falling on August 30,

2005.  X-rays taken on September 6, 2005, revealed mild

levoscoliosis of the lumbar spine with no acute osseous

abnormality.  The claimant underwent an MRI of his lumbar spine on

September 14, 2005, which revealed a disc dissection at L5-S1 with

a disc bulge more prominent to the right of the mid line and this

combines with facet hypertrophy to cause right later recess

stenosis.  A hand written note at the bottom of page 7 of the

claimant’s exhibit indicates that a referral to Dr. Capocelli was
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made for the claimant and an appointment was set for the 16th at

11:00.  

After a complete review of this entire record, I find that the

claimant has proven by a preponderance of the evidence that he

sustained a work related injury while working for the respondent on

August 30, 2005.  The claimant has testified to a specific incident

of falling off of a ladder and catching himself on rafters injuring

his arms, ribs and low back.  The MRI of the claimant made on

September 14, 2005, revealed a disc bulge at the L5-S1 level.

Therefore, the respondents should pay for all reasonable and

necessary medical care for this claimant’s low back injury.  I

further find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to temporary

total disability as a result of his compensable injury.  I find

that the weight of the more credible evidence indicates that the

claimant did not report his work related injury to the respondent

until September 2, 2005, and once he was seen by a doctor on

September 6, 2005, he was not taken off work but just given some

general physical restrictions.  The claimant has also testified

that he has filed for and has been receiving unemployment benefits

indicating that he has continually sought employment since his

compensable injury.  

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On August 30, 2005, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$327.00 for temporary total disability and $245.00 for permanent

partial disability.

4. The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his low back on August

30, 2005, while working for the respondent.  

5. The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable injury.

6. The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from

August 30, 2005, to a date to be determined.  See discussion above.

ORDER

The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury while working for the

respondent on August 30, 2005.

The respondents should pay for all reasonable and necessary

medical treatment for this claimant’s compensable low back injury.

IT IS SO ORDERED.   

                                                                 
                                        ELIZABETH DANIELSON
                                      ADMINISTRATIVE LAW JUDGE
                                         


